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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1306  and  1500 

Ban  of  Lawn  Darts 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  rule. 

summary:  Lawn  darts  are  devices  with 
elongated  tips  that  are  used  in  an 
outdoor  game  by  being  thrown  upward 
and  striking  the  ground  tip  Hrst.  In  this 
notice,  the  Commission  bans  lawn  darts 
because  they  present  a  risk  of  puncture 
wounds,  including  skull  punctures.^ 

A  regulation,  issued  in  1970  by  the 
Food  and  Drug  Administration  under  the 
Federal  Hazardous  Substances  Act 
(“FHSA")  and  now  administered  by  the 
Commission,  currently  bans  lawn  darts, 
except  for  those  intended  for  adult  use 
that  (1)  are  labeled  to  warn  against  use 
by  children,  (2)  include  instructions  for 
safe  use,  and  (3)  are  not  sold  by  toy 
stores  or  by  store  departments  dealing 
predominantly  in  toys  or  other  children’s 
articles.  Despite  these  restrictions, 
which  are  intended  to  ensure  that  lawn 
darts  are  sold  only  for  use  as  a  game  of 
skill  by  adults,  children  have  continued 
to  suffer  serious  injuries  and  deaths 
while  playing  with  lawn  darts. 
Accordingly,  the  Commission  proposed 
to  prohibit  the  sale  of  lawn  darts  that 
are  intended  to  stick  in  the  ground,  on 
the  basis  that  these  darts  present  a  risk 
of  skull  punctures. 

After  considering  the  comments 
received  on  the  proposal  and  other 
information,  the  Commission  concluded 
that  whether  a  lawn  dart  is  intended  to 
stick  in  the  ground  is  an  inadequate 
criterion  for  whether  a  dart  presents  a 
signiflcant  risk  of  skull  puncture  injury. 
In  addition,  the  Commission  is  unable  to 
determine  that  any  devices  with 
elongated  tips  that  can  perform  as  lawn 
darts  would  not  present  this  risk. 
Accordingly,  the  Commission  is  banning 
all  lawn  darts. 

This  action  also  satisfies  a  recent 
congressional  directive,  signed  into  law 
by  the  President  on  November  5, 1988, 
that  the  Commission  revoke  the  FHSA 
exemption  that  allows  the  sale  of  lawn 
darts,  under  certain  restrictions,  unless 
the  Commission  finds  that  such  products 
do  not  have  the  potential  for  causing 
puncture  wound  injury.  Since  the 


'  All  three  Commissioners  (Chairman  Terrence 
Scanlon.  Commissioner  Anne  Graham,  and 
Commissioner  Carol  Dawson)  voted  to  approve  this 
Federal  Register  notice.  Chairman  Scanlon  and 
Commissioner  Graham  filed  statements  concerning 
their  votes  that  are  available  from  the  Commission's 
Office  of  the  Secretary. 


Commission  is  unable  to  Find  that  any 
lawn  dart  would  not  have  the  potential 
to  cause  puncture  wound  injuries,  no 
lawn  darts  are  exempted  from  this  ban. 
DATE:  The  ban  is  effective  December  19, 
1988,  as  to  products  in  the  chain  of 
distribution  on  or  after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT. 
Christine  Nelson,  Division  of  Regulatory 
Management,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207, 
telephone  (301)  492-6400. 

SUPPLEMENTARY  INFORMA'HON: 

A.  Background 

The  Consumer  Product  Safety 
Commission  was  created  in  May  of  1973. 
Prior  to  that  time,  the  Federal 
Hazardous  Substances  Act  (“FHSA”),  15 
U.S.C.  1261-1276,  was  administered  by 
the  Food  and  Drug  Administration 
(“FDA").  Section  2(Q)(1)(A)  of  the 
FHSA,  15  U.S.C.  1261(Q)(1)(A),  provides 
that  the  term  “banned  hazardous 
substance”  includes  “any  toy,  or  other 
article  intended  for  use  by  children, 
which  is  a  hazardous  substance.”  The 
Child  Protection  and  Toy  Safety  Act  of 
1969  (83  Stat.  187-190)  amended  the 
FHSA  to  provide  that  any  toy  or  other 
article  intended  for  use  by  children  may 
be  classified  as  a  hazardous  substance 
if  it  is  determined  that  the  article 
presents  an  electricaL  mechanical,  or 
thermal  hazard  15  U.S.C.  1261(F)(1)(D).  . 
Pursuant  to  this  authority,  the  FDA,  on 
November  17, 1970,  proposed,  among 
other  things,  to  declare  that  lawn  darts 
are  banned  toys  because  they  present  a 
mechanical  hazard  and  an  unreasonable 
risk  of  injury,  35  FR 17664.  - 

The  FDA  received  only  one  comment 
concerning  the  proposal  to  determine 
that  lawn  darts  present  a  mechanical 
hazard.  That  comment  stated  that  the 
large,  outdoor-type  darts  are  intended 
for  use  by  adults  as  an  outdoor  sport  or 
game.  The  comment  contended  that 
suitable  labeling  could  be  devised  to 
inform  parents  or  other  adults  of  the 
necessity  of  carefully  supervising 
children  if  they  are  to  be  permitted  to 
play  the  game  and  to  give  other 
information  relating  to  the  safety  of  all 
nonplayers  in  the  immediate  area. 

After  considering  this  comment,  the 
FDA  determined  in  its  final  rule, 
published  December  19, 1970,  that  “lawn 
darts  and  other  similar  sharp-pointed 
toys  usually  intended  for  outdoor  use 
and  having  the  potential  for  causing 
puncture  wound  injury,  or  other  injury” 
presented  a  mechanical  hazard  within 
the  meaning  of  the  FHSA.  35  FR  19266. 
However,  the  final  rule  (as  summarized 
below)  also  provided  that  the  following 
types  of  lawn  darts  will  not  be  included 
within  the  term  “banned  hazardous 


substance”:  Lawn  darts  and  similar 
sharp-pointed  articles  not  intended  for 
toy  use  and  marketed  solely  as  a  game 
of  skill  for  adults,  provided  such  articles: 

(i)  Bear  the  following  statement  on  the 
front  of  the  panel  of  the  carton  and  on 
any  accompanying  literature: 

Warning:  Not  a  toy  for  use  by  children. 
May  cause  serious  or  fatal  injury.  Read 
instructions  carefully.  Keep  out  of  the 
reach  of  children. 

Such  statement  shall  be  printed  in  a 
sharply  contrasting  color  within  a 
borderline  and  in  letters  at  [least]  one- 
quarter  inch  high  on  the  main  panel  of 
the  container  and  at  least  one-eighth 
inch  high  on  all  accompanying  literature. 

(ii)  Include  in  the  instructions  and 
rules  clear  and  adequate  directions  and 
warnings  for  safe  use  including  a 
warning  against  use  when  any  person  or 
animal  is  in  the  vicinity  of  the  intended 
play  or  target  area. 

(iii)  Are  not  sold  by  toy  stores  or  store 
departments  dealing  predominantly  in 
toys  and  other  children’s  articles.  35  FR 
19266, 19267. 

A  petition  for  judicial  review  of  this 
regulation  was  filed  by  a  lawn  dart 
manufacturer,  and  the  regulation  was 
upheld.  R.B.  Jarts,  Inc.  v.  Richardson, 

438  F.2d  846  (2d  Cir.  1971). 

Since  May  of  1973,  when  the 
responsibility  for  administering  the 
FHSA  was  transferred  to  the 
Commission,  the  Commission  has 
periodically  inspected  samples  of  lawn 
dart  labeling  and  instructions  and 
surveyed  marketing  practices  for  lawn 
darts  to  determine  whether  the 
manufacturers,  importers,  and  sellers  of 
lawn  darts  are  complying  with  the 
Commission’s  regulations  under  the 
FHSA. 

The  ban  of  lawn  darts  is  codified  in 
section  1500.18(a)(4)  of  Title  16  of  the 
Code  of  Federal  Regulations  (“CFR”). 
The  exemption  quoted  above  for  those 
lawn  darts  that  have  the  specified 
labeling  and  instructions  and  that  are 
not  marketed  in  toy  stores  or  in  store 
departments  dealing  predominantly  in 
children’s  articles  is  codified  at  16  CFR 
1500.86(a)(3), 

In  1984,  the  Commission  received 
reports  that  lawn  darts  were  being  sold 
in  certain  toy  stores.  As  a  result,  the 
Commission’s  staff  inspected  at  least  77 
retail  stores  and  found  seven  stores  that 
were  selling  lawn  darts  in  violation  of 
the  ban  and  exemption.  Of  the  seven 
violative  retail  stores,  six  were  toy 
stores,  and  three  of  these  were  part  of 
the  same  nationwide  chain.  Products  of 
four  lawn  dart  importers  had  labeling 
violations.  The  retail  sales  and  labeling 
violations  discovered  by  these 
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inspections  were  corrected,  and  the 
Commission  issued  a  consumer  safety 
alert  in  July  1985  warning  of  the  hazards 
of  letting  children  play  with  lawn  darts. 

In  June  1987,  the  Commission’s  staff 
examined  the  labeling  on  lawn  darts 
marketed  by  14  firms,  and  products  from 
all  14  firms  were  found  to  have  labeling 
violations.  Products  of  eight  of  the  firms 
were  considered  to  have  serious 
labeling  violations,  i.e.,  no  required 
warning  statement  on  the  front  panel  of 
the  package.  Other  labeling  violations 
included  one  or  more  of  the  following: 
the  type  size  of  the  required  warning 
statement  was  smaller  than  that 
specified  in  the  exemption,  the  warning 
statement  was  absent  from  the 
instructions  or  was  not  printed  within  a 
borderline  as  required,  and  the 
instructions  lacked  clear  and  adequate 
directions  and  warnings  for  safe  use. 

In  addition.  Commission  field 
investigators  visited  122  retail  stores 
around  the  country.  Included  in  the  122 
stores  were  36  toy  stores,  60  variety  or 
department  stores,  and  26  sporting 
goods  stores.  Fifty-three  of  the  stores 
were  selling  lawn  darts,  and  18  of  these 
were  displaying  the  product  with  or  in 
close  proximity  to  toys  or  sporting  goods 
intended  primarily  for  children. 

As  a  result,  the  Commission’s 
compliance  staff  met  on  July  17, 1987, 
with  importers  and  manufacturers  of 
lawn  darts;  a  representative  from  the 
Sporting  Goods  Manufacturers 
Association  also  attended  that  meeting. 
At  the  meeting,  the  staff  discussed  five 
voluntary  actions  that  could  be  taken  by 
the  firms  to  help  assure  compliance  with 
the  exemption  from  the  ban  and  to 
increase  consumer  awareness  of  the 
hazards  associated  with  lawn  darts  in 
the  hands  of  children.  These  actions 
were: 

1.  The  front  panel  warning  label 
should  be  modified  to  make  it  more 
conspicuous  and  readable. 

2.  Place  a  warning  label  on  one  fin  of 
each  lawn  dart  in  a  color  that  contrasts 
with  the  fin.  (The  industry  attendees  at 
the  July  17, 1987,  meeting  indicated  that 
they  would  achieve  contrast  by  means 
other  than  color,  such  as  by  contrasting 
texture.) 

3.  Change  the  design  of  lawn  darts  to 
prevent  modification,  or  include  a 
warning  against  modification  with  the 
instructions. 

4.  Include  information  on  how  to 
display  lawn  darts  with  each  shipment 
of  lawn  darts  to  retailers. 

5.  Stop  packaging  lawn  darts  in 
combination  sets  with  other  games. 
Additional  information  on  these 
recommended  actions  is  given  in  the 
proposal.  53  FR  28657. 


After  the  meeting  on  July  17, 1987,  the 
staff  wrote  to  all  known  lawn  dart 
importers  and  to  the  known  domestic 
manufacturer  and  the  company  that 
distributes  its  products.  These  letters 
went  both  to  those  that  attended  the 
meeting  and  to  those  that  did  not  attend. 
The  letters  described  the  five  voluntary 
actions  and  asked  the  firms  to  state  in 
writing  whether  they  were  willing  to 
take  the  actions  requested.  A  total  of  20 
firms  received  letters,  including 
additional  importers  of  lawn  darts  that 
were  identified  between  July  and 
September. 

Nineteen  of  the  firms  responded  in 
writing  or  by  telephone.  Seven  firms 
stated  that  they  would  carry  out  the  five 
requests  (except  for  the  contrasting 
color  on  lawn  dart  fins):  several  of  these 
firms  requested  additional  slight  and 
modifications  of  the  terms. 

Two  major  firms  stated  in  writing  that 
they  would  carry  out  only  the  first  four 
requests.  One  of  these  firms  also  stated 
that  it  was  in  favor  of  the  Commission 
making  mandatory  all  of  the  voluntary 
actions  which  were  requested. 

Two  firms  stated  general  support  for 
the  voluntary  actions  the  compliance 
staff  had  requested,  but  did  not  address 
the  specific  requests.  Eight  firms  stated 
that  they  intended  to  stop  importing 
lawn  darts. 

On  July  30, 1987,  the  Commission 
issued  a  news  release  about  lawn  dart 
injuries  and  deaths.  In  the  release,  the 
Commission  provides  details  on  the 
existing  ban,  the  exemption,  and  the 
hazard  and  resulting  injuries.  The 
release  urges  consumers  to  keep  lawn 
darts  away  from  children  and  asks 
consumers  to  report  violations  of  the 
ban  or  exemption  to  the  Commission. 

On  October  1, 1987,  the  Commission 
met  to  consider  what  actions  would  be 
appropriate  to  address  the  continuing 
injuries  and  deaths  to  children  that 
occur  when  children  play  with  lawn 
darts.  By  a  unanimous  vote,  the 
Commission  decided  at  its  October  1, 
1987,  meeting  to  issue  an  ANPR 
indicating  that  the  Commission  might, 
among  other  actions,  either  require  the 
five  actions  requested  of  industry  at  the 
July  17, 1987,  meeting  with  the  staff  or 
ban  all  lawn  darts  and  similar  pointed 
objects  usually  intended  for  outdoor  use 
and  having  the  capacity  for  causing 
puncture  wound  injuries. 

The  Commission  indicated  that 
whatever  action  ultimately  would  be 
taken  would  take  into  account  the 
results  of  a  surveillance  program  to  be 
conducted  by  the  Commission’s  staff 
three  months  after  publication  of  the 
ANPR;  the  object  of  the  surveillance 
was  to  determine  if  the  industry  is  in 
substantial  compliance  with  the  existing 


regulations  and  with  the  actions 
requested  at  the  July  17, 1987,  meeting 
described  above.  The  Commission 
stated  further  that  its  final  action  would 
also  depend  upon  an  evaluation  of 
whether  such  voluntary  or  mandatory 
standards,  if  enforced,  could  be 
expected  to  protect  consumers  fiom 
unreasonable  risk  of  injuries.  The  staff 
was  further  directed  to  vigorously 
enforce  the  current  FHSA  provisions  on 
lawn  darts  and  to  issue  a  consumer  alert 
annually. 

The  ANPR  was  published  on  October 
20, 1987.  52  FR  38935. 

The  Commission  brought  two  cases  in 
U.S.  District  Courts  against  major  retail 
chains  for  lawn  dart  violations.  In  these 
cases,  the  defendants  signed  consent 
decrees  to  settle  the  Commission’s 
concerns  about  the  distribution  of 
noncomplying  lawn  darts.  In  one  of 
these  cases,  the  Commission  recently 
sought  a  contempt  of  court  citation 
against  the  defendant  for  a  subsequent 
violation  of  the  consent  decree,  but  the 
court  declined  to  order  this  relief,  stating 
that  the  defendant  was  nevertheless  in 
substantial  compliance  with  the  consent 
decree. 

In  addition,  the  Commission  requested 
the  U.S.  Customs  Service  to  consider 
including  lawn  darts  in  the  Operation 
Toyland  program.  This  will  enable  CPSC 
and  the  Customs  Service  to  examine 
incoming  shipments  of  lawn  darts. 

Pursuant  to  the  Commission’s 
direction  at  the  October  1, 1987,  meeting, 
the  Commission  stafi  visited  112  retail 
stores  to  determine  compliance  with  the 
current  restrictions  on  the  sale  of  lawn 
darts.  Of  these  112  stores,  only  31  were 
selling  lawn  darts.  Twenty-nine  of  the  31 
were  variety  or  department  stores,  one 
was  a  toy  store,  and  one  was  a  sporting 
goods  store.  Of  the  31  stores  selling 
lawn  darts,  14  were  in  violation  of  lawn 
dart  requirements.  Violations  consisted 
of  displaying  lawn  darts  for  sale  in  a  toy 
store  or  toy  department  (8  stores)  or 
offering  lawn  darts  for  sale  that  violated 
labeling  requirements  (8  stores).  Two 
stores  were  committing  both  types  of 
violations. 

The  stafi  also  identified  18  importers 
or  manufacturers  of  lawn  darts.  Of 
these,  17  firms  were  distributing,  or  had 
recently  distributed,  lawn  darts  with 
labeling  violations.  Ten  of  these  firms 
indicated  that  they  do  not  intend  to 
import,  manufactiure,  or  sell  lawn  darts 
in  the  future.  Seven  firms  are  known  to 
intend  to  continue  to  import  lawn  darts. 

With  regard  to  whether  the  firms  were 
willing  to  implement  volimtarily  the  five 
actions  requested  at  the  July  17, 1987, 
meeting,  one  firm  indicated  that  it  would 
not  comply  voluntarily  with  the 
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requests.  Except  for  one  firm  that  was 
undecided  about  whether  it  would  sell 
lawn  darts  in  combination  sets  with 
other  games,  the  companies  indicated 
that  they  would  comply  with  the  five 
requests  on  various,  and  sometimes 
indefinite,  schedules. 

The  Commission  received  11 
comments  on  the  ANPR  that  was 
published  on  October  20, 1987.  After 
considering  these  comments  and  other 
available  information,  the  Commission 
concluded  that  there  was  no  feasible 
standard  that  could  adequately  reduce 
the  risk  of  skull  puncture  injuries  from 
lawn  darts  and  that  actions  of  the  type 
that  had  been  discussed  with  the 
industry  previously  will  not  be  effective. 
Accordingly,  the  Commission  proposed 
to  ban  any  lawn  dart  that  has  a  rigid 
elongated  tip  and  that  is  intended  to  be 
used  outdoors  and  thrown  into  the  air  so 
that  it  will  stick  in  the  ground,  as  well  as 
similar  products  for  outdoor  use  that  are 
thrown  in  the  same  manner  and  are 
capable  of  sticking  in  the  ground.  The 
proposal  was  phrased  in  this  manner 
because  it  was  believed  that  any  lawn 
dart  that  was  capable  of  sticking  in  the 
ground  would  also  present  a  risk  of  skull 
puncture  injury.  The  express  inclusion  of 
both  darts  intended  to  stick  in  the 
ground  and  darts  capable  of  sticking  in 
the  ground  was  intended  to  preclude 
arguments  about  subjective  or 
unexpressed  intentions.  53  FR  28657 
(July  29. 1988). 

Shortly  before  the  Commission’s 
scheduled  meeting  to  consider  whether 
to  issue  a  final  rule  banning  hazardous 
lawn  darts,  the  Congress  passed  H.R. 
5552,  which  provides: 

That  notwithstanding  any  other  provision 
of  law,  not  later  than  60  days  after  the  date  of 
enactment  of  this  Act,  the  Consumer  Product 
Safety  Commission  shall  amend  its 
regulations  to  revoke  [the]  exemption 
regarding  lawn  darts  and  other  similar  sharp- 
pointed  toys  contained  in  section 
1500.88(a)(3)  of  title  16,  Code  of  Federal 
Regulations,  unless  the  Commission  finds 
that  such  products  do  not  have  the  potential 
for  causing  puncture  wound  injury. 

On  November  5, 1988,  shortly  after  the 
Commission  voted  to  ban  lawn  darts, 
this  legislation  was  signed  by  the 
President.  The  action  that  the 
Commission  is  independently  taking  in 
this  notice  will  fulfill  the  congressional 
directive.  Furthermore,  as  discussed 
more  fully  below,  the  Commission  is  not 
aware  of  any  lawn  darts  for  which  it  can 
make  the  finding  that  the  darts  do  not 
have  the  potential  for  causing  puncture 
wound  injury.  The  relationship  between 
the  Commission’s  action  and  H,R.  5552 
is  discussed  in  more  detail  in  Section  I 
of  this  notice. 


B.  The  Product  and  the  Scope  of  the 
Rule 

Lawn  darts  are  devices  with 
elongated  tips  that  are  intended  to  be 
used  outdoors  and  that  are  designed  so 
that  when  they  are  thrown  into  the  air 
they  will  contact  the  ground  tip  first. 
Often,  lawn  darts  are  used  in  a  game 
where  the  darts  are  thrown  at  a  target  or 
other  feature  on  the  ground.  The  type  of 
lawn  darts  that  have  generally  been 
available  in  the  past  and  that  have 
demonstrated  their  ability  to  cause  skull 
puncture  injuries  typically  have  a  metal 
or  weighted  plastic  body,  on  the  front  of 
which  is  an  elongated  metal  shaft  about 
Va  inch  in  diameter.  These  darts  have  a 
shaft  on  the  rear  of  the  body  to  which 
plastic  fins  are  attached.  These  darts  are 
about  a  foot  in  length  and  weigh  about 
one  quarter  to  one  half  pound.  These 
darts  are  intended  to  stick  in  the  ground 
when  thrown. 

Prior  to  the  proposal,  the  Commission 
was  aware  of  two  additional  types  of 
games  using  devices  that  did  not  appear 
to  present  the  risk  of  skull  puncture 
injuries  presented  by  the  darts 
described  above.  One  of  these  types 
uses  a  soft,  usually  plastic,  body  with  an 
approximately  hemispherical 
mushroom-  or  tulip-shaped  head  of 
relatively  large  diameter  that  is 
weighted  so  that  the  large  end  impacts 
the  groimd.  This  device  is  not 
considered  to  be  lawn  dart,  and  the 
Commission  concluded  that  this  type 
does  not  present  a  significant  risk  of 
skull  puncture  injuries. 

Another  type  of  lawn  dart  thought 
before  the  proposal,  on  the  basis  of  the 
manufacturers  description  and 
allegation  that  the  dart  would  not 
penetrate  kraft  paper,  not  to  present  the 
same  risk  of  skull  puncture  injuries  as 
do  other  elongated-tipped  darts.  This 
dart  resembles  the  shape  of  the  older 
type  of  lawn  darts,  but  is  lighter  and  the 
tip  is  made  of  a  relatively  soft  and 
flexible  material  of  about  the 
consistency  of  a  pencil  eraser. 
Furthermore,  the  tip  was  described  by 
the  manufacturer  as  being  mounted  in  a 
flexible  base,  so  that  the  tip  as  a  whole 
could  also  flex.  These  darts  are  designed 
to  be  used  with  a  target  that  will  entrap 
a  dart  that  falls  on  the  target. 

Because  the  two  types  of  devices 
described  above  were  thought  to  not 
present  the  risk  of  skull  puncture 
injuries  presented  by  metal  and  rigid- 
plastic  tipped  darts,  the  preamble  of  the 
proposal  stated  that  these  tulip-shaped 
and  extremely-flexible-tipped  darts 
were  not  included  within  the  scope  of 
the  proposed  ban.  However,  subsequent 
tests  by  the  Commission’s  staff  of  a 
sample  of  what  was  supposed  to  be  the 


flexible-tipped  dart  described  above 
showed  that  it  could  puncture  a 
laminate  that  had  been  developed  by 
the  staff  in  an  attempt  to  create  a  test 
target  that  could  indicate  when  a  dart 
presented  a  risk  of  puncturing  a  child’s 
skull.  (This  laminate  is  discussed  more 
fully  in  Section  E(l](j)  of  this  notice.) 
Furthermore,  this  dart  could  easily 
puncture  kraft  paper,  contrary  to  the 
manufacturer’s  previous  representation. 
In  addition,  the  dart  is  capable  of 
sticking  in  the  ground  under  conditions 
that  could  often  exist  when  the  darts  are 
being  used,  and  the  dart  would  thus 
actually  have  been  covered  by  the 
proposed  ban. 

Because  the  manufacturer’s 
statements  that  the  dart  would  not  stick 
in  the  ground  nor  puncture  kraft  paper 
were  not  borne  out  by  the  staff  s 
examination  of  the  sample  dart  that  was 
submitted,  and  because  the  dart 
penetrates  the  target  laminate  described 
above,  the  Commission  is  not  able  to 
find  that  this  dart  does  not  present  a  risk 
of  skull  puncture  injury  and  should  be 
excluded  from  the  final  ban. 

Accordingly,  this  dart  is  banned  also. 

As  a  result  of  comments  on  the 
proposed  ban,  the  Commission  became 
aware  of  other,  prototype  darts  that 
visually  resemble  the  older,  rigid-tipped 
darts  but  that  are  lighter  and  have  tips 
of  plastic  that  are  much  more  flexible 
than  the  metal-tipped  darts  that  have 
caused  skull  puncture  injuries  and  the 
rigid-plastic  tipped  darts  that  the 
Commission  staff  believes  also  present  a 
risk  of  skull  puncture  injuries.  Under 
some  conditions,  these  darts  are  capable 
of  sticking  in  the  ground  and  were 
included  within  the  scope  of  the 
proposed  ban.  After  examining  these 
prototype  darts,  the  Commission’s  staff 
found  that  these  darts  also  penetrated 
the  laminate  described  above,  thus 
raising  the  possibility  that  these  darts 
present  a  risk  of  skull  penetration 
injuries.  The  manufacturer  of  these  darts 
has  submitted  no  data  that  would  show 
that  these  darts  are  incapable  of  such 
injuries,  and  the  Commission  finds  that 
there  are  no  differences  in  the  functional 
or  risk  characteristics  of  these  darts  and 
darts  that  are  known  to  have  caused 
skull  puncture  injuries  that  would 
warrant  not  banning  these  darts. 
Therefore,  these  darts  are  also  included 
in  the  ban. 

The  ban  is  not  intended  to  include 
such  items  as  arrows,  horseshoes, 
javelins,  penknives,  and  the  like,  nor  is 
it  intended  to  apply  to  indoor  dart 
games  that  use  a  vertically-placed 
target,  such  as  “English  darts’’  or 
“American  darts.”  The  Commission 
intends  for  the  ban  to  be  severable  as  to 
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different  types  of  lawn  darts.  Thus,  if  the 
ban  is  held  to  be  invalid  as  to  any 
subcategory  of  lawn  darts,  the 
Commission  intends  that  the  ban  will 
remain  in  effect  as  to  the  remaining 
types. 

C.  Risk  of  Injury 

The  risk  that  the  Commission  is 
addressing  in  this  proceeding  is  that  of 
puncture  of  the  skulls  of  children  caused 
by  lawn  darts  being  used  by  children. 
Since  all  lawn  darts  are  being  banned, 
the  rule  will  also  address  all  puncture 
wounds  and  other  types  of  injuries 
caused  by  lawn  darts. 

As  mentioned  above,  the  potential  for 
these  devices  to  cause  skull  puncture 
injuries  is  not  necessarily  obvious  to 
parents  or  other  adults  who  might  buy 
these  items  or  allow  their  children  to 
play  with  them,  much  less  to  the 
children  themselves.  This  is  because  the 
tips  do  not  appear  sharp  enough  to 
present  an  obvious  danger  of  puncture. 
The  combined  factors  of  weight,  the 
narrow  elongated  shaft,  the  speed  that 
the  dart  is  traveling  at  the  time  of 
impact,  and  the  thickness  of  the  child’s 
skull  at  the  point  of  impact  create  the 
risk. 

The  Commission  has  predicted  the 
potential  for  skull  puncture  injury  by 
applying  a  mathematical  model 
originally  developed  for  bullets  to 
estimate  the  probability  of  penetration 
of  the  skull  by  lawn  darts  with  metal 
tips.  The  model  estimates  these 
penetration  probabilities  for  various 
lawn  darts  parameters,  such  as  tip 
diameter,  dart  weight,  drop  height,  and 
skull  thickness.  From  this  model,  a 
typical  lawn  dart  weighing 
approximately  Vi  lb.,  with  a  metal  tip 
with  a  diameter  of  0.5  cm  (0.2"),  and 
dropping  from  a  height  of  12  feet  was 
estimated  to  have  a  probability  of 
penetration  of  37  percent  for  the  average 
skull  thickness  of  male  and  female 
children  3  years  of  age.  It  is  reasonable 
to  expect  that  a  lawn  dart  will  reach  a 
height  of  twelve  feet  above  a  child’s 
head  during  normal  use.  The  probability 
of  penetration  increased  to  92  percent 
for  the  minimum  skull  thickness  of  a 
three-year-old. 

As  noted  above,  the  elimination  of 
lawn  darts  that  present  an  unreasonable 
risk  of  a  skull  puncture  injuries  will  also 
eliminate  the  punctures  of  other  parts  of 
the  body,  as  well  as  the  lacerations, 
fractures,  and  other  injuries,  that  have 
been  associated  with  lawn  darts  in  the 
past.  This  also  carries  out  the  will  of 
Congress  expressed  in  H.R.  5552,  which 
is  discussed  in  Section  I  of  this  notice. 

The  Commission  estimates  that  about 
6,700  injuries  from  lawn  darts  were 
treated  in  U.S.  hospital  emergency 


rooms  between  January  1978  and 
December  1987.  This  represents  an 
average  of  670  injuries  per  year  treated 
in  emergency  rooms.  Approximately  57 
percent  of  the  injuries  involved  the 
head,  face,  eye,  or  ear.  Just  under  40 
percent  of  the  injuries  were  diagnosed 
as  puncture  wounds.  Approximately  4 
percent  of  the  injured  victims  were 
hospitalized  (on  the  average, 
approximately  25  per  year),  including  all 
of  the  victims  sustaining  injuries 
reported  as  fractures.  Over  75  percent  of 
the  victims  were  under  age  15;  about  50 
percent  of  the  victims  were  under  age 
10.  In  addition.  Commission  records 
dating  back  to  1970  show  that  at  least 
three  children  have  been  killed  by 
injuries  associated  with  lawn  darts. 
These  children  were  4,  7,  and  13  years 
old. 

In  the  25  lawn  dart  injury  reports  for 
which  information  about  the  user  of  the 
lawn  darts  was  available,  the  reports 
indicated  that  children  were  playing 
with  the  lawn  darts,  despite  the  ban  and 
exemption  which  were  developed  to 
keep  the  product  out  of  the  hands  of 
children. 

D.  Statutory  Authorities 

If  lawn  darts  as  a  class  are  deemed  to 
be  articles  intended  for  use  by  children, 
the  darts  would  be  regulated  under  the 
provisions  of  the  FHSA  for  mechanical 
hazards  of  children’s  products.  Section 
2(f)(1)(D)  of  the  FHSA,  15  U.S.C. 
1261(f)(1)(D);  section  30(d)  of  the 
Consumer  ftoduct  Safety  Act  (“CPSA”), 
15  U.S.C.  2079(d).  If  at  least  some  lawn 
darts  were  deemed  to  be  children’s 
products,  while  other  lawn  darts  might 
not  be  children’s  products,  a  regulatory 
proceeding  to  address  all  lawn  darts 
could  be  conducted  either  under  both 
the  CPSA  and  the  FHSA  or  under  the 
CPSA  alone,  after  a  finding  that  it  is  in 
the  public  interest  to  do  so  as  provided 
in  Section  30(D)  of  the  CPSA. 

An  article  intended  for  use  by 
children  which  has  been  declared  by 
rule  to  be  a  hazardous  substance  is 
banned  under  section  2(q)(l)(A)  of  the 
FHSA,  15  U.S.C.  1261(q)(l)(A),  unless 
exempted.  To  effect  a  ban  of  lawn  darts 
under  the  FHSA,  the  Commission  is 
revoking  the  exemption  at  16  CFR 
1500.86(a)(3)  and  making  the  necessary 
changes  in  the  terms  of  the  general  ban 
at  16  CFR  1500.18(a)(4). 

The  Commission  is  authorized,  under 
section  7  of  the  CPSA,  to  promulgate  a 
mandatory  consumer  product  safety 
standard  which  sets  forth  certain 
performance  requirements  for  a 
consumer  product  or  which  sets  forth 
certain  requirements  that  a  product  be 
marked  or  accompanied  by  clear  and 
adequate  warnings  or  instructions.  15 


U.S.C.  2056.  A  performance,  warning,  or 
instruction  standard  must  be  reasonably 
necessary  to  prevent  or  reduce  an 
unreasonable  risk  of  injury.  In  addition, 
if  the  Commission  finds  that  no  feasible 
consumer  product  standard  under 
section  7  would  adequately  protect 
consumers  from  an  unreasonable  risk  of 
injury  associated  with  lawn  darts,  the 
Commission  may  promulgate  a  rule 
under  section  8  of  the  CPSA  declaring 
some  or  all  lawn  darts  to  be  banned 
products.  15  U.S.C.  2057. 

The  procedures  and  requisite  Hndings 
to  accomplish  any  of  the  mandatory 
regulatory  alternatives  under 
consideration  under  either  or  both  acts 
are  essentially  the  same;  both  acts  use  a 
three-stage  rulemaking  procedure.  At 
each  stage  of  the  rulemaking,  the 
Commission  is  required  to  consider 
certain  topics  and  make  specified 
findings,  particularly  about  the  status  of 
voluntary  standards  and  about  the  costs 
and  benetits  of  the  contemplated  rule. 

The  requirements  for  promulgating  a 
mandatory  rule  are  set  out  in  section  9 
of  the  CPSA,  15  U.S.C.  2058,  and  section 
3(f)  of  the  FHSA,  15  U.S.C.  1262(f).  An 
advance  notice  of  proposed  rulemaking 
(“ANPR”)  is  the  first  step  of  a  regulatory 
proceeding  that  could  lead  to  a  safety 
rule.  The  second  step  of  the  rulemaking 
procedure  is  the  issuance  of  a  proposed 
rule,  which  is  followed  by  public 
comment  on  the  proposal.  As  described 
above,  the  first  two  steps  have  already 
taken  place.  The  third  step,  which  is 
accomplished  by  this  notice,  is  the 
issuance  of  a  final  rule. 

As  explained  above,  the  ban  being 
issued  in  this  notice  with  respect  to  any 
lawn  darts  not  “a  toy,  or  other  article 
intended  for  use  by  children’’  is  being 
issued  under  Sections  8  and  9  of  the 
CPSA.  As  to  the  products  covered  by 
that  ban,  the  Conunission  concludes 
there  is  at  this  time  no  feasible 
consumer  product  safety  standard  that 
would  adequately  reduce  or  eliminate 
the  risk  of  skull  puncture  injury. 

Section  9(d)(1)  of  the  Consumer 
Product  Safety  Act  provides  that  the 
Commission  shall  either  promulgate  a 
consumer  product  safety  rule  or 
withdraw  the  proposed  rule  within  60 
days  after  publication  of  the  proposal, 
unless  the  Commission  extends  the  60- 
day  period  for  good  cause  and  publishes 
its  reasons  therefor  in  the  Federal 
Register.  In  the  case  of  the  final  ban  of 
lawn  darts,  a  30-day  period  was 
provided  for  the  submission  of  public 
comments  on  the  proposal.  Due  to  the 
need  to  consider  the  public  comments, 
particularly  the  issue  of  whether  any 
flexible-tipped  darts  should  be 
exempted  horn  the  ban,  and  due  to  the 
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time  required  to  prepare  the  staffs 
brieHng  materials  and  to  prepare  and 
revise  the  Federal  Register  notice  to 
issue  the  ban,  the  rulemaking  could  not 
be  concluded  within  the  remaining  30 
days  of  the  60-day  period  provided  in 
section  9(d)(l]  of  the  CPSA. 

Accordingly,  for  the  reasons  discussed 
above,  the  Commission  extends  the  time 
for  either  promulgating  the  final  ban  or 
withdrawing  the  proposal  until 
November  18, 1988. 

In  addition,  on  November  5, 1988,  the 
President  signed  legislation  directing 
certain  action  by  the  Commission  with 
respect  to  lawn  darts.  This  legislation  is 
discussed  in  Section  I  of  this  notice. 

E.  Responses  to  the  Proposal 

The  Commission  received  13  written 
comments  on  the  proposal.  Comments 
opposed  to  the  proposed  ban  were 
received  from  tluee  firms  which 
manufacture  or  distribute  lawn  darts, 
one  former  dart  distributor,  and  the 
Sporting  Goods  Manufacturers 
Association.  Conunents  in  favor  of  the 
proposed  ban  were  received  from  the 
Consumer  Federation  of  America,  the 
New  York  State  Consumer  Protection 
Board,  the  Puerto  Rico  Department  of 
Consumer  Adairs,  the  Micelle  Snow 
Foundation  (named  after  a  child  killed 
by  a  lawn  dart  injury),  the  Minnesota 
Attorney  General,  the  town  of  Babylon, 
New  York,  an  attorney  who  has 
represented  a  child  injured  by  a  lawn 
dart,  and  the  mother  of  a  child  injured 
by  a  lawn  dart. 

In  addition  to  written  comments  on 
the  proposal,  the  Conunission  provided 
an  opportunity  for  the  oral  presentation 
of  comments,  as  required  by  section 
9(d)(2)  of  the  CPSA  for  consumer 
product  safety  rules,  which  was  held  on 
August  9, 1988.  Two  persons  made 
presentations  to  the  Commissioners  at 
that  time.  One  was  the  Vice  President  of 
Sales  and  Mariceting  for  the  domestic 
manufacturer  of  lawn  darts,  and  the 
other  was  President  of  a  company  that 
markets  those  darts. 

The  significant  issues  raised  by  the 
comments,  and  the  Commission’s  views 
on  those  issues,  are  explained  below. 

1.  Comments  opposed  to  the  ban. 

a.  Lawn  darts  are  not  unsafe 
compared  ta  ather  products.  Several 
comments  contended  that  it  was 
unreasonable  to  ban  lawn  darts  when 
other  products  that  are  not  being 
considered  for  a  ban  injure  more  people. 
Examples  given  by  the  commenters  of 
unregulated,  but  nonetheless  dangerous, 
products  included  alcohol,  tobacco, 
firearms,  arrows,  knives,  javelins, 
English  or  American  darts,  sharp- 
pointed  projectiles  in  general, 
horseshoes,  bicycles,  baseballs,  bats. 


scooters,  roller  skates,  skateboards, 
surfboards,  "Saturday  night  specials,” 
and  drunk  drivers. 

In  considering  the  substance  of  these 
comments,  it  is  important  to  keep  in 
mind  that  the  Commission  has  no 
statutory  authority  to  regulate  risks 
assocated  with  alcoholic  beverages, 
tobacco,  firearms  or  their  use,  or  motor 
vehicles  or  their  use.  Thus,  any 
consideration  of  the  reasonableness  of 
regulating  those  risks  is  outside  the 
Commission’s  statutory  mandate. 

As  to  the  other  products  mentioned  by 
the  commenters  as  more  dangerous  than 
lawn  darts,  but  not  banned,  the 
Commission  notes  that  these  products 
each  present  a  unique  combination  of 
factors  relevant  to  the  decision  of 
whether  regulatory  action  is  warranted. 
Among  the  factors  the  Commission  is 
required  to  consider  in  determining 
whether  to  issue  a  performance 
standard  or  ban  applicable  to  a  product 
are;  the  number  of  deaths  that  will  be 
prevented  by  the  action;  the  number  and 
severity  of  the  injuries  that  will  be 
prevented;  the  cost  of  the  regulation  for 
industry  and  consumers;  and  the  need  of 
the  public  for  the  consumer  product 
subject  to  the  rule,  and  the  probable 
effect  of  the  rule  upon  the  utility,  cost,  or 
availability  of  such  product  to  meet  such 
need. 

From  the  partial  list  given  above  of 
factors  the  Commission  must  consider  in 
deciding  to  ban,  or  take  other  action 
with  respect  to,  a  product,  it  is  clear  that 
lawn  darts  differ  markedly  from  the 
other  products  mentioned  by  these 
commenters  with  respect  to  the  need 
and  desire  of  the  public  for  the  product. 
There  appiears  to  be  no  strong 
attachment  of  the  public  to  the  game  of 
lawn  darts.  Not  one  commenter  wrote  in 
to  protest  the  proposed  ban  in  his  or  her 
capacity  as  a  recreational  user  of  lawn 
darts.  TTius,  imlike  most  of  the  other 
games  mentioned  by  these  commenters, 
there  is  relatively  little  public  desire  for 
lawn  darts  that  cannot  be  satisfied  in 
other  ways.  Furthermore,  there  are 
numerous  other  lawn  games  that  do  not 
represent  a  risk  of  punctiu*e  injuries, 
including  skull  punctures,  that  could 
supply  equivalent  recreational  value. 

The  stronger  desire  of  the  public  for 
the  other  products  listed  by  ^e 
commenters  and  the  lack  of  equivalent 
substitutes  for  them  are  factors  the 
Commission  is  required  by  statute  to 
consider  in  determining  whether  such 
products  should  also  be  banned.  In 
effect,  the  desire  of  the  public  for  a 
product  is  a  factor  that  could  completely 
or  partially  offset,  from  a  public  policy 
standpoint,  the  deaths  and  injuries 
caused  by  the  product.  Therefore,  the 
mere  fact  that  other,  more  desired. 


products  that  produce  more  deaths  and 
injuries  are  not  banned  does  not  lead  to 
the  conclusion  that  it  is  unreasonable  or 
illogical  to  ban  lawn  darts. 

b.  Low  injury  rate.  Commenters  also 
argued  that  lawn  darts  should  not  be 
harmed  because  the  rate  of  three  deaths 
in  17  years  and  670  injuries  treated 
annually  in  emergency  rooms  is  quite 
low,  especially  considering  that  perhaps 
1.5  million  sets  of  darts  are  sold  each 
year.  The  Commission  agrees  that  this  is 
a  relatively  low  figure  for  deaths  and 
injuries  as  recreational  activities  go. 
Nevertheless,  the  benefits  of  banning 
this  product,  even  considering  the  desire 
of  the  public  for  it,  bear  a  reasonable 
relationship  to  the  costs  of  doing  so. 
While  the  Commission  does  not  take  the 
idea  of  banning  any  product  lightly,  the 
availability  of  similar  but  non-lethal 
forms  of  recreation  makes  the 
continuation  of  these  tragic  injuries  an 
unacceptable  alternative. 

c.  Darts  not  subject  to  current 
regulations.  A  commenter  noted  that  the 
earliest  of  the  known  deaths  occurred 
before  the  currently  required  warnings 
and  instructions  were  widely  adopted. 
However,  the  later  death  and  injuries 
show  that  these  warnings  and 
instructions  are  not  completely  effective 
in  keeping  these  darts  out  of  the  hands 
of  unsupervised  children,  and  the  early 
deaths  still  show  the  potential  of  the 
darts  to  cause  death  when  used  by 
children.  Furthermore,  even  if  the  early 
deaths  had  not  occurred,  the  costs  and 
benefits  of  the  ban  would  still  bear  a 
reasonable  relationship  to  each  other. 

Commenters  also  noted  that  the  latest 
known  death  from  a  lawn  dart  was 
caused  by  a  dart  that  had  been  modified 
by  removing  the  plastic  fins  from  their 
original  shaft  at  ^e  rear  of  the  weighted 
body  of  the  dart  and  attaching  the  fins 
to  the  larger  diameter  shaft  originally 
intended  to  serve  as  the  tip.  This 
modification  results  in  the  dart 
impacting  on  the  original  fin  shaft, 
which  is  smaller  in  diameter  than  the 
original  tip.  The  information  available  to 
the  Commission’s  staff  conflicts  with  the 
assertions  of  some  commenters  that  the 
dart  involved  in  this  incident  had  been 
sharpened  in  some  way. 

The  Commission’s  Engineering  staff 
estimated  that  this  modification  would 
increase  the  chance  of  skull  penetration 
or  other  serious  injury  by  a  factor  of  1.6, 
based  on  the  difference  in  diameters 
between  the  modified  dart’s  tip  and  the 
intended  tip.  *1110  Commission  is  unable 
to  conclude  whether  this  difference 
would  have  been  sufficient  to  prevent 
the  death  in  question  had  the  dart  not 
been  modified.  However,  even  if  the 
dart  had  not  been  modified,  there  would 
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have  been  considerable  potential  for 
death  or  serious  injury  in  this  incident, 
and  the  fact  that  the  dart  was  modified 
does  not  make  the  Commission  conclude 
that  a  ban  is  unnecessary. 

d.  User’s  responsibility.  Commenters 
pointed  out  that  if  the  manufacturer’s 
directions  are  followed,  there  will  not  be 
any  injuries  of  children  caused  by  other 
children  using  lawn  darts.  A  commenter 
characterized  the  circumstances 
surrounding  lawn  dart  injuries  as  a 
“total  violation  of  common  sense  as  well 
as  explicit  directions." 

The  deaths  and  injuries  that  continue 
to  occur  have  made  it  clear  that  the 
present  warnings  and  marketing 
restrictions  have  been  insufficient  to 
keep  these  products  out  of  the  hands  of 
children,  who  will  find  them  attractive 
and  wish  to  play  with  them  at  least 
occasionally.  The  Commission  staffs 
analysis  of  consumer  attitudes  and 
behavior  (discussed  in  paragraph  (e) 
and  Section  F,  below)  has  indicated  that 
further  measures  to  market  lawn  darts 
only  for  adults  would  not  prevent  use  by 
children.  Particularly  since  the  hazard  of 
skull  puncture  is  not  necessarily 
apparent  from  a  casual  examination  of 
the  darts,  the  Conunission  does  not 
believe  that  parental  responsibility 
alone  will  prevent  the  injuries  and 
deaths  that  would  result  from  the 
continued  sale  of  this  product. 

It  is  also  unrealistic  to  hold  children  to 
standards  of  behavior  and  responsibility 
that  would  be  appropriate  for  adults. 
Children  cannot  always  be  expected  to 
exercise  “common  sense”  when  playing 
with  a  potentially  dangerous  object, 
especially  when  the  danger  is  not 
necessarily  obvious. 

Thus,  the  Commission  docs  not  find 
these  objections  to  the  ban  persuasive. 

e.  Additional  labeling  and  marketing 
restrictions.  Commenters  argued  that 
the  additional  five  steps  described  in 
Section  A  of  this  notice  will  adequately 
reduce  the  risk.  One  commenter  stated 
his  belief  that  industry  would 
voluntarily  cease  marketing  lawn  darts 
in  combination  sets  with  other  games. 

In  order  to  determine  whether  these 
types  of  actions  would  be  an  adequate 
way  to  deal  with  the  risk  to  children,  the 
Commission's  sta^  analyzed  available 
information  on  consumer  attitudes  and 
behavior.  This  analysis  is  discussed  in 
Section  G  of  this  notice  under 
“Alternatives  to  the  rule.”  After 
considering  the  staff  analysis,  the 
Commission  concluded  that  efforts  to 
market  lawn  darts  for  adult  use  only 
cannot  be  expected  to  preclude 
significant  use  by  children.  Accordingly, 
the  Commission  concludes  that  the 
actions  under  consideration  previously 
will  not  adequately  deal  with  this  risk. 


f.  Freedom  of  choice.  Commenters 
argued  that  a  ban  would  violate  the 
concept  of  “freedom  of  choice”  that  is 
an  important  part  of  living  in  a  free 
society.  While  it  is  true  that  any  ban, 
and  many  other  regulatory  actions, 
involve  a  restriction  on  choices 
available  to  various  groups,  the 
Commission  has  a  responsibility  to  see 
that  the  marketing  of  products  does  not 
disregard  the  public  interest  in  product 
safety.  After  considering  the  desire  of 
the  public  for  lawn  darts  in  conjunction 
with  the  other  costs  and  benefits  of  the 
proposed  ban,  the  Commission 
concludes  that  the  ban  is  warranted,  for 
the  reasons  discussed  above  in  the 
responses  to  other  comments  on  the 
proposal. 

g.  Inventory.  In  the  proposal,  the 
Commission  predicted  that  a  ban  that 
became  effective  in  November  would 
involve  relatively  few  sets  of  lawn  darts 
that  were  in  the  chain  of  distribution  at 
that  time.  A  manufacturer,  however, 
commented  that  it  had  raw  materials  for 
about  50,000  sets,  and  a  distributor 
commented  that  it  had  about  53,000  sets 
in  inventory,  which  would  involve  a  loss 
of  over  $100,000. 

These  adverse  effects  are  within  the 
range  of  effects  that  had  been  predicted 
by  the  Commission  staff  at  the  time  of 
the  proposal.  In  view  of  the  need  to 
curtail  the  deaths  and  injuries  from  lawn 
darts  as  soon  as  possible,  and 
considering  the  vulnerable  population 
involved,  the  Commission  concludes 
that  the  adverse  economic  effects 
described  by  these  commenters  are 
insufficient  to  warrant  abandoning  or 
delaying  the  prohibition  of  hazardous 
lawn  darts.  See  the  discussion  below 
concerning  effective  date. 

h.  Effective  date.  A  commenter  urged 
that  the  effective  date  be  set  so  that 
wholesalers  and  retailers  could  exhaust 
their  inventories  before  the  prohibition 
becomes  effective.  This,  according  to  the 
commenter,  would  involve  an  effective 
date  of  January  31, 1989,  for  wholesalers 
and  an  effective  date  of  August  31, 1989, 
for  retailers.  The  commenter  contended 
that  short-term  demand  for  the  product 
has  been  killed  by  adverse  publicity  and 
that  therefore  the  only  persons  who 
would  buy  the  darts  during  the  extended 
period  of  the  effective  date  would  be 
persons  who  are  specifically  interested 
in  having  lawn  darts. 

As  discussed  in  previous  section  (g), 
and  in  section  G  of  this  notice  under 
“Costs,”  the  Commission  has  concluded 
that  the  costs  to  manufacturers, 
wholesalers,  and  retailers  of  an  effective 
date  that  is  30  days  after  publication  of 
this  notice  are  warranted  in  view  of  the 
need  to  restrict  the  number  of  sets  of 
lawn  darts  going  into  the  hands  of 


consumers,  some  of  which  could  be 
expected  to  cause  further  injuries  or 
deaths  to  children  who  ultimately  would 
be  exposed  to  the  darts  in  these  sets. 

The  commenter’s  argument  that  only 
persons  interested  in  lawn  darts  will 
buy  them  if  the  effective  date  is 
extended  is  speculative,  and,  in  any 
event,  there  is  no  reason  to  conclude 
that  such  darts  will  not  end  up  being 
accessible  to  children.  Accordingly,  the 
Commission  has  decided  not  to  extend 
the  effective  date  for  the  purpose  of 
allowing  the  exhaustion  of  inventory. 

i.  One-time  use.  A  commenter 
expressed  his  belief  that  lawn  darts  are 
bought  for  special  one-time  occasions 
and  are  discarded  after  tliat  use.  This 
view  conflicts  with  what  the 
Commission  staff  has  found  in  in-depth 
investigations  of  lawn  dart  incidents. 
Furthermore,  even  if  this  were  true,  the 
deaths  and  injuries  that  have  occurred 
would  have  occurred  in  spite  of  that 
fact.  Therefore,  the  Commission 
concludes  that  this  argument  contains 
no  reason  why  a  prohibition  of  lawn 
darts  should  not  be  implemented. 

j.  Flexible  tips.  In  the  proposal,  the 
Commission  noted  that  a  type  of  lawn 
dart  with  a  tip  that  was  about  as  flexible 
as  a  pencil  eraser,  which  the 
manufacturer  stated  was  not  intended  to 
stick  in  the  ground  and  would  not  pierce 
kraft  paper,  was  not  capable  of  sticking 
in  the  ground.  This  statement  was  based 
on  the  manufacturer's  representation.  In 
addition,  during  the  comment  period, 
two  other  types  of  darts  were  mentioned 
as  possibly  presenting  less  of  a  skull 
puncture  hazard  than  the  metal-  or  rigid- 
plastic-tipped  darts  that  have  been 
generally  marketed  in  the  pasL 

One  of  these  darts  was  a  nylon-tipped 
dart  that  the  manufacturer  contends  is 
lighter  and  more  resilient  than  the 
metal-tipped  darts.  According  to  the 
commenter,  no  customer  complaint  or 
insurance  claim  has  been  made  with 
respect  to  this  type  of  dart  dining  the  8 
years  the  commenter  has  marketed  the 
product.  The  lack  of  complaints  or 
insurance  claims  notwithstanding,  the 
Commission’s  staff  examined  an 
example  of  that  dart  and  concluded  that 
its  tip  was  sufficiently  rigid  and  that  it 
was  sufficiently  heavy  that  it  presented 
a  risk  of  injury  similar  to  that  of  metal- 
tipped  darts.  Accordingly,  the 
Commission  concludes  that  it  would  not 
be  appropriate  to  exclude  this  nylon- 
tipped  dart  from  the  category  of 
prohibited  lawn  darts. 

The  other  type  of  dart  that  was 
presented  to  the  Commission  as  being 
less  hazardous  was  one  that  had  been 
developed  by  a  commenter.  The 
commenter,  however,  provided  no  data 
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by  which  the  Commission  could 
evaluate  the  potential  for  skull  puncture 
presented  by  this  dart.  The  dart  in 
question  had  a  tip  that  the  Commission 
staff  believes  is  made  of  polyethylene 
and  that  is  much  more  flexible  than  the 
nylon  tip  discussed  in  the  preceding 
paragraph. 

The  first  sample  of  this  flexible-tipped 
dart  obtained  by  the  Commission’s  staff 
was  dropped  onto  a  laminate  intended 
to  simulate  the  puncture  resistance  of  a 
child's  skull.  The  dart  was  dropped  from 
25  feet  and  did  not  penetrate  the  upper 
layer  of  the  laminate.  However,  that 
particular  dart  had  been  manipulated  by 
numerous  persons  at  the  Commission, 
who  had  manually  bent  its  tip  to  see 
how  stiff  it  felt,  before  the  dart  was 
tested  by  the  drop  test.  This  handling 
may  have  bent  the  dart's  tip  or  made  it 
more  flexible.  Other,  supposedly 
identical,  samples  of  this  dart  failed  the 
drop  test.  In  addition,  some  darts  will 
pass  the  test  on  some  attempts  and  fail 
it  on  others,  thus  raising  a  question 
about  the  reproducibility  of  the  test. 
These  differing  results  may  be  due  to 
slight  differences  in  the  angle  at  which 
the  dart  hits  the  target  when  dropped  or 
to  other,  unknown  factors.  Although  the 
Commission  ultimately  decided  not  to 
promulgate  the  drop  test  as  part  of  the 
regulation,  the  results  obtained  were 
sufficient  to  indicate  that  these  flexible- 
tipped  darts  may  have  the  potential  for 
skull  puncture  injury  and  for  other 
puncture  wound  injury. 

For  the  reasons  stated  above,  the 
Commission  is  unable  at  this  time  to 
Hnd  that  there  are  differences  in  the 
functional  or  risk  characteristics 
between  these  flexible-tip  darts  and 
rigid-tip  darts  that  would  warrant 
excluding  flexible-tip  darts  from  the  ban 
issued  below. 

k.  Homemade  darts.  One  commenter 
stated  that  if  lawn  darts  were  not  sold, 
consumers  would  make  their  own 
versions  that  could  be  more  dangerous 
than  the  ones  now  on  the  market.  This 
comment  appears  to  be  entirely 
speculative. 

l.  Repurchase  and  returns.  The 
proposal  stated  the  rule  “does  not 
require  the  repurchase  of  prohibited 
lawn  darts  by  manufacturers,  marketers, 
or  retailers  who  have  sold  the  darts  to 
the  next  entity  in  the  chain  of 
distribution  or  to  consumers."  The 
Sporting  Goods  Manufacturers 
Association  asked  for  clarification  of 
this  statement.  Further  discussion  of  this 
statement  is  given  below. 

The  quoted  statement  was  included  in 
the  proposal  to  make  it  clear  that  the 
rule  does  not  require  any  manufacturer, 
marketer,  or  retailer  to  repurchase  lawn 
darts  sold  before  the  effective  date  of 


the  ban.  Therefore,  the  only  real 
obligation  these  parties  would  have  to 
repurchase  such  lawn  darts  would 
depend  on  the  contractual  or  other 
obligations  between  the  seller  and  the 
purchaser  arising  under  state  or  local 
law. 

Of  course,  this  interpretation  is  not 
intended  to  limit  in  any  way  the 
Commission’s  authority  to  seek  relief 
against  noncomplying  products,  or 
products  with  particular  defects,  under 
section  15  of  the  CPSA,  15  U.S.C.  2064, 
or  Section  15  of  the  FHSA,  15  U.S.C. 

1274.  Relief  under  these  sections  could 
include  repair,  replacement,  or  refunds, 
if  a  substantial  product  hazard  is 
proven.  Nor  is  it  intended  to  restrict  in 
any  way  a  manufacturer,  distributor,  or 
retailer  that  might  wish  to  voluntarily 
issue  a  refund  to  its  customers. 

2.  Comments  supporting  the  ban.  As 
noted  above,  8  of  the  13  comments 
received  on  the  proposal  supported 
prohibiting  the  sale  of  hazardous  lawn 
darts.  Among  the  reasons  stated  were: 
that  because  of  lack  of  supervision  or 
education,  the  product  Hnds  itself  in  the 
hands  of  very  young  consumers;  that 
warnings  have  not  been  effective;  and 
that  selling  only  in  stores  other  than  toy 
stores  does  not  convey  the  message  that 
lawn  darts  are  for  adult  use  only.  The 
mother  of  an  8-year-old  boy  who  was 
permanently  injured  while  throwing  a 
lawn  dart  explained  the  seriousness  of 
the  injury  to  the  boy’s  eye,  noted  that 
the  medical  expenses  already  exceeded 
$20,000,  and  stated  that  the  dart 
involved  did  not  belong  to  the  boy  or  his 
family. 

Some  comments  pointed  out  particular 
violations  of  the  Commission’s  current 
regulations,  and  that,  in  some  cases 
pointed  out  by  the  Minnesota  Attorney 
General,  the  companies  involved  had 
agreed  to  stop  selling  lawn  darts. 

Some  comments  urged  the 
Commission  to  recall  darts  now  in  the 
hands  of  consumers,  in  addition  to 
banning  futures  sales.  The  Commission 
has  the  authority  to  order  refund, 
replacement,  or  repair  of  certain 
hazardous  products  under  specified 
circumstances  under  section  15  of  the 
CPSA  and  section  15  of  the  CPSA,  15 
U.S.C,  1274,  2064.  However,  the 
Commission  does  not  believe  that  recall 
would  be  appropriate  or  effective  in  the 
case  of  lawn  darts,  for  the  following 
reasons. 

The  lawn  darts  now  in  the  hands  of 
consumers  were  legally  sold  pursuant  to 
a  specific  exemption  provided  in  the 
FDA  regulation  subsequently 
administered  by  the  Commission  and 
republished  as  16  CFR  1500.86(a)(3). 
After  administering  a  regulation  that 
speciftcally  allowed  the  sale  of  these 


products,  the  Commission  does  not 
consider  it  appropriate  to  seek  a  recall 
unless  such  action  is  clearly  warranted. 
However,  as  explained  in  the  following 
paragraph,  it  is  not  at  all  clear  that  a 
recall  would  result  in  a  substantial 
number  of  refunds  for  the  consumer  or 
that  the  benefits  of  such  action  would 
warrant  such  a  potentially  expensive 
remedy. 

The  experience  of  the  Commission’s 
staff  in  examining  used  lawn  darts  is 
that  it  is  usually  impossible  to  determine 
the  identity  of  the  manufacturer  or 
importer  of  the  dart.  This  is  because  of 
the  similar  design  of  the  darts  and  the 
lack  of  permanent  labeling  identifying 
the  manufacturer  or  importer.  Without 
the  ability  to  determine  which 
manufacturer  or  importer  is  associated 
with  a  particular  dart,  the  remedy  of  a 
recall  is  not  likely  to  be  effective  or  in 
the  public  interest. 

Furthermore,  lawn  darts  are  relatively 
inexpensive  and  can  be  discarded  by 
consumers  who  no  longer  desire  them. 
The  Commission  is  unable  to  find  at  this 
time  that  the  substantial  costs  that 
would  be  incurred  by  manufacturers  or 
importers  to  give  refunds  and  administer 
a  refund  program  would  be  warranted. 

A  commenter  urged  that  the 
Commission  institute  an  information 
campaign  using  “wanted  posters” 
showing  lawn  darts.  The  Commission 
intends  to  continue  its  information 
efforts  about  lawn  darts  that  are  already 
in  the  hands  of  consumers,  and  the 
Commission  staff  will  consider  whether 
the  commenter’s  idea  can  be  used  for 
lawn  darts  or  other  products,  as 
appropriate.  Since  this  issue  is  separate 
from  the  question  of  whether  to  issue  a 
ban  of  lawn  darts,  it  need  not  be  fully 
resolved  at  this  time. 

A  commenter  urged  that  the 
prohibition  of  lawn  darts  be  put  into 
effect  as  soon  as  possible,  in  order  that 
products  in  inventory  not  be  dumped  on 
the  market  before  the  effective  date.  The 
Commission  believes  that  the  30-day 
effective  date  provided  in  the  rule  issued 
below  will  accomplish  the  result  desired 
by  this  commenter. 

F.  Regulatory  Analysis 

Introduction 

The  Commission  has  determined  that 
even  lawn  darts  that  arguably  are 
intended  for  the  use  of  adults  are  likely 
to  be  used  by  children  at  various  times. 
Accordingly,  the  Commission  is  taking 
action  under  both  the  FHSA  and  the 
CPSA,  so  as  to  reach  all  lawn  darts, 
which  have  been  determined  to  present 
a  risk  of  skull  puncture  injuries  and 
other  puncture  wounds  to  children,  and 


Federal  Register  /  Vol.  53.  No.  223  /  Friday,  November  18,  1988  /  Rules  and  Regulationa  46835 


to  eliminate  potential  arguments  about 
whether  any  lawn  darts  can  be 
considered  to  be  intended  for  use  by 
adults. 

Under  Section  3(i)(l)  of  the  Federal 
Hazardous  Substances  Act  ("FHSA”) 
and  Section  9(f)(2)  of  the  Consumer 
Product  Safety  Act  (“CPSA”),  the 
Commission  is  required  to  publish  with 
the  regulation  a  final  regulatory  analysis 
containing 

(A)  A  description  of  the  potential  benefits 
and  potential  costs  of  the  regulation, 
including  any  benefits  or  costs  that  cannot  be 
quantified  in  monetary  terms,  and  an 
identification  of  those  likely  to  receive  the 
benefits  and  bear  the  costs. 

(B)  A  description  of  any  reasonable 
alternatives  to  the  final  regulation  which 
were  considered  by  the  Commission,  together 
with  a  summary  description  of  their  potential 
costs  and  benefits  and  a  brief  explanation  of 
the  reasons  why  these  alternatives  were  not 
chosen. 

(C)  A  summary  of  any  significant  issues 
raised  by  the  comments  submitted  during  the 
public  comment  period  in  response  to  the 
preliminary  regulatory  analysis,  and  a 
summary  of  the  assessment  by  the 
Commission  of  such  issues. 

15  U.S.C.  1262(iKl).  2058(f)(2). 

In  addition,  for  proposed  rules,  section 
9(c)  of  the  CPSA  and  section  3(h)  of  the 
FHSA  provide  that  the  Commission 
shall  publish  a  regulatory  analysis 
containing: 

(1)  a  preliminary  description  of  the 
potential  benefits  and  potential  costs  of  the 
proposed  regulation,  including  any  benefits  or 
costs  that  cannot  be  quantihed  in  monetary 
terms,  and  an  identification  of  those  likely  to 
receive  the  beneHts  or  bear  the  costs 

(2)  a  discussion  of  the  reasons  any 
standard  or  portion  submitted  to  the 
Commission  *  *  *  was  not  published  by  the 
Commission  as  the  proposed  regulation  or 
part  of  the  proposed  regulation; 

(3)  a  discussion  of  the  reasons  for  the 
Commission’s  preliminary  determination  that 
efforts  proposed  (to  develop  voluntary 
standards]  *  *  *  would  not,  within  a 
reasonable  period  of  time,  be  likely  to  result 
in  the  development  of  a  voluntary  standard 
that  would  eliminate  or  adequately  reduce 
the  risk  of  injury  *  •  • 

(4)  a  description  of  any  reasonable 
alternatives  to  the  proposed  regulation, 
together  with  a  summary  description  of  their 
potential  costs  and  beneHts,  and  a  brief 
explanation  of  why  such  alternatives  should 
not  be  published  as  a  proposed  regulation. 

15  U.S.C.  1262(h),  2058(c). 

While  the  requirements  under  the 
FHSA  and  the  CPSA  are  similar.  Section 
9  of  the  CPSA  requires  further  that,  for 
rules  issued  under  the  CPSA.  the 
Commission  shall  make  economic 
findings  with  respect  to: 

(A)  the  degree  and  nature  of  the  risk  of 
injury  the  rule  is  designed  to  eliminate  or 
reduce; 


(B)  the  approximate  number  of  consumer 
products,  or  types  or  classes  thereof  subject 
to  such  rule; 

(C)  the  need  of  the  public  for  the  consumer 
products  subject  to  such  rule,  and  the 
probable  effect  of  such  rule  on  the  utility, 
cost  or  availability  of  such  products  to  meet 
such  need;  and 

(D)  any  means  of  achieving  the  objective  of 
the  order  while  minimizing  adverse  effects  on 
competition  or  disruption  or  dislocation  of 
manufacturing  and  other  commercial 
practices  consistent  with  the  public  health 
and  safety. 

15  U.S.C.  2058(f)(1). 

The  following  discussion  serves  as  the 
Hnal  regulatory  analysis  for  the  ban  that 
is  issued  below.  The  discussion 
addresses  requirements  under  both  the 
FHSA  and  CI%A,  except  where  noted. 

Benefits 

The  benefits  of  the  rule  will  accrue 
through  a  decrease  in  the  deaths  and 
injuries  associated  with  lawn  darts. 
While  the  rule  was  originally  intended 
to  address  the  risk  of  skull  puncture 
injuries  to  children,  all  lawn  darts  are 
found  to  present  this  risk,  and  their 
elimination  will  also  eliminate  the 
punctures  of  other  parts  of  the  body,  as 
well  as  the  lacerations,  fractures,  and 
other  injuries,  that  have  been  associated 
with  lawn  darts  in  the  past  This  also 
fuinils  the  will  of  Congress  expressed  in 
H.R.  5552,  which  is  discussed  in  Section 
I  of  this  notice. 

An  analysis  by  the  Commission’s 
Directorate  for  Epidemiology  indicates 
that  about  670  lawn-dart-related  injuries 
have  occurred  annually  over  the  last  ten 
years.  Economic  studies  indicate  that 
the  average  cost  of  these  injuries  was 
about  $7,500  per  occurrence.  The 
estimated  total  yearly  cost  of  injuries 
associated  with  lawn  darts  is  about  $5 
million. 

The  Commission  is  aware  of  3  deaths 
associated  with  lawn  darts  over  the 
period  1970-1987.  If  it  is  assumed  that 
other  variables,  such  as  exposure  and 
use  characteristics,  have  remained 
constant  and  that  the  Commission  is 
aware  of  all  such  deaths,  the  darts  may 
present  a  17  percent  risk  of  one  death  in 
a  given  year.  If  a  statistical  valuation  of 
$2  million  for  loss  of  life  were  assigned, 
lawn  darts  would  have  additional 
expected  losses  of  about  $3(X),000  per 
year. 

Therefore,  the  estimated  total  yearly 
costs  of  death  and  injury  associated 
with  lawn  darts  are  about  $5.4  million.  A 
reduction  of  these  injuries  and  of  the 
risk  of  death  will  make  up  the  beneHts 
accruing  from  the  rule.  Since  the  average 
useful  life  of  a  lawn  dart  is  estimated  to 
be  ten  years,  and  since  it  should  take 
about  20  years  to  phase  out  the  lawn  ' 
darts  that  are  currently  in  consumers’ 


hands,  a  portion  of  the  beneHts  of  the 
rule  will  phase  in  each  year,  until,  after 
about  20  years,  the  full  beneHt  of  the 
rule  will  accrue  each  year  and  will 
continue  as  long  as  the  rule  is  in  effect 

The  beneHts  derived  will  be  further 
affected  by  the  choice  of  substitute 
activities.  For  example,  if  consumers 
chose  a  risk-free  lawn  game  as  a 
substitute,  the  reduction  in  injury  would 
be  completely  realized  after  the  existing 
stocks  of  elongated-Hpped  lawn  darts  in 
consumers’  hands  have  become  worn 
out,  been  misplaced,  or  otherwise 
passed  from  use.  However,  if  consumers 
choose  a  substitute  with  a  similar  or 
higher  risk  of  death  or  injury,  the 
expected  benefits  of  this  action  will  be 
offset. 

The  beneHts  will  be  to  purchasing 
consumers  and  their  families  and 
friends,  but  will  accrue 
disproportionately  to  those  15  years  old 
or  younger,  since  over  75  percent  of 
injuries  and  100  percent  of  the  deaths 
have  occurred  to  this  age  group.  Both  the 
costs  and  beneHts  associated  with  a 
prohibition  on  the  sale  of  elongated- 
tipped  lawn  darts  are  expected  to  be 
relatively  small. 

Costs 

The  costs  of  the  rule  to  marketers  of 
elongated-tipped  lawn  darts  are  the  loss 
of  future  sales  of  a  product  with  a 
demonstrated  steady  demand.  Aimual 
sales  of  these  lawn  darts  are  estimated 
at  1-1.5  million  units,  holding  relatively 
stable  in  recent  years.  The  typical  retail 
price  of  a  set  of  four  lawn  darts  is  about 
$5;  thus,  the  total  loss  of  sales  will  be 
about  $5-7.5  million  annually  at  the 
retail  level.  The  intermediate  and  Hnal 
markups  of  these  products  have  been 
estimated  at  more  than  50  percent  of  the 
retail  price;  thus,  industry  revenues  from 
the  sale  of  elongated-tipped  lawn  darts 
likely  exceed  $2.5  million  annually. 
These  revenues  will  be  eliminated. 
However,  the  loss  of  these  revenues 
could  be  largely  recouped  by  sales  of 
substitute  products  that  will  occupy  the 
display  and  storage  space  previously 
allotted  to  lawn  darts. 

The  vast  majority  of  lawn  darts  sold 
in  the  U.S.  are  imported.  However,  the 
value  of  these  imports  is  so  small  as  to 
be  negligible  compared  to  total  U.S. 
imports.  There  are  no  known  U.S. 
exports  of  lawn  darts.  Thus,  the  rule  is 
expected  to  have  no  effect  on  U.S.  trade. 

The  one  known  domestic 
manufacturer  will  bear  costs  associated 
with  the  disposal  of  molds  and 
production  processes  associated  with 
the  manufacture  of  these  lawn  darts  as 
well  as  foregone  proHt  on  future  sales. 
'The  manufacturer  could  produce  lawn 
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darts  for  export,  but  this  is  considered 
unlikely  since  the  firm  does  not  now 
export  lawn  darts  and  is  unlikely  to 
develop  overseas  markets  rapidly.  If 
production  machinery  is  adaptable  to 
the  manufacture  of  another  product  for 
which  there  is  a  demand,  the  cost  effect 
may  be  minimized.  If  molds  and 
machinery  are  scrapped,  and  no 
available  substitute  is  produced  to  offset 
lost  sales,  the  domestic  manufacturer 
may  incur  significant  economic  costs. 
Also,  this  manufacturer  has  indicated 
that  it  will  have  raw  materials  for  about 
50,000  sets  of  lawn  darts.  If  other  uses 
for  these  materials  cannot  be  found,  the 
cost  of  acquiring  these  materials  will  not 
be  recouped. 

The  impact  of  lost  sales  of  lawn  darts 
will  be  the  loss  of  net  profit  associated 
with  production  and  marketing  of  these 
products,  less  any  profit  derived  from 
other  products  marketed  in  their  stead. 

The  distributional  effect  on  marketers 
will  depend  on  their  share  of  the  market 
and  on  what  share  they  may  take  of  the 
sale  of  substitute  products.  Importers 
and  retailers  will  similarly  be  affected 
by  the  extent  of  the  relative  volumes 
they  sell  of  these  goods. 

Costs  borne  by  consumers  will  take 
two  forms.  Consumers  will  be  unable  to 
purchase  a  game  which  has  a  proven 
popularity  and  will  be  induced  to 
purchase  alternate  games  to  fill  that 
demand.  There  are  ready  substitutes 
available,  at  approximately  the  same 
price:  however,  it  is  not  clear  whether 
these  substitutes  provide  a  similar  level 
of  utility  (enjoyment)  as  the  products 
they  would  replace.  If  consumers  are 
compelled  to  purchase  more  costly 
games  in  order  to  receive  the  same 
utility  as  that  provided  by  prohibited 
lawn  darts,  the  rule  may  result  in 
increased  costs  to  consumers.  Further, 
there  may  be  a  loss  in  consumer  surplus 
associated  with  the  unavailability  of 
lawn  darts  if  consumers  were  willing  to 
pay  more  than  they  now  pay  at  retail  for 
the  game  in  order  to  acquire  it,  thus 
indicating  that  they  value  the  product  in 
excess  of  the  retail  price.  The  extent  of 
any  lost  consumer  surplus  is  unknown, 
but  is  expected  to  be  small. 

The  Commission  has  anecdotal 
information  indicating  that  elderly 
persons  may  play  lawn  darts  more  than 
other  typical  adults  do.  The  Commission 
has  no  information  to  indicate  the  extent 
to  which  handicapped  persons  may  play 
lawn  darts.  Either  of  these  groups, 
however,  should  be  able  to  find  suitable 
recreational  substitutes  for  lawn  darts. 

The  domestic  manufacturer  and 
certain  marketers  and  retailers  may  be 
considered  small  businesses.  The 
overall  e^ect  of  the  rule  on  the  domestic 
manufacturer  may  be  substantial,  but 


other  small  businesses  are  not  expected 
to  experience  significant  adverse  effects 
associated  with  the  rule.  This  issue  is 
discussed  further  in  Section  G  of  this 
notice. 

It  is  likely  that  the  marketing  firms 
(wholesalers  and  private  labelers]  will 
initially  bear  the  costs  associated  with 
the  rule.  The  costs,  including  those  of 
retrieval  and  disposal  of  unsaleable 
inventories  and  foregone  profits,  will 
begin  on  the  effective  date,  which,  as 
discussed  below,  is  December  19, 1988, 
and  applies  to  all  products  in  the  chain 
of  distribution  at  that  time. 

Since  the  commission  is  making  the 
rule  banning  elongated-tipped  lawn 
darts  effective  30  days  after  the 
publication  of  the  final  rule,  and  since 
the  rule  applies  to  all  such  lawn  darts  in 
the  chain  of  distribution  on  the  effective 
date,  the  potential  for  injuries  from  darts 
distributed  before  the  effective  date  will 
be  minimized.  Also,  the  Commission 
believes  that  at  this  time  of  year  there 
will  be  fewer  sets  of  lawn  darts  at  the 
retail  level  or  elsewhere  in  the  chain  of 
distribution.  Furthermore,  the  industry 
will  have  had  the  opportunity  not  to 
enter  into  contracts  for  new  goods 
pending  a  Commission  decision,  thus 
further  reducing  any  inventory  in  the 
chain  of  distribution  and  other  economic 
consequences  of  the  rule.  Therefore,  the 
Commission  believes  that  costs  caused 
by  inventory  being  held  on  the  effective 
date  of  the  rule  will  not  be  substantial. 

The  Commission  also  does  not  expect 
that  the  cost  to  retailers  due  to  foregone 
profits  from  the  sale  of  lawn  darts  will 
be  substantial,  since  other  products 
could  be  promoted  in  the  retail  space 
vacated  by  the  prohibited  products. 

Comparison  of  Costs  and  Benefits 

As  explained  above,  the  quantifiable 
benefits  of  the  rule  are  based  on  an 
estimated  saving  of  the  $5.4  million 
annual  cost  of  deaths  and  injuries  once 
lawn  darts  are  no  longer  in  use.  This 
figure  could  be  offset  to  the  extent  that 
consumers  choose  to  engage  in  activities 
that  involve  risk  during  the  time  they 
would  otherwise  be  playing  lawn  darts. 

The  quantifiable  costs  will  consist 
basically  of  lost  industry  revenues, 
which  are  estimated  at  somewhat  more 
than  $2.5  million  per  year.  However,  the 
loss  of  these  revenues  can  be  largely 
recouped  by  the  manufacture  and  sale  of 
substitute  items.  Unquantifiable  costs, 
discussed  above,  include  consumers’ 
loss  of  enjoyment  of  lawn  darts. 

After  considering  the  costs  and 
benefits  of  the  rule,  the  Commission 
concludes  that  the  benefits  of  the  rule 
will  bear  a  reasonable  relationship  to  its 
costs. 


Alternatives  to  the  Rule 

The  Commission  has  determined  that 
the  rule  is  needed  because  industry 
actions  of  the  types  discussed  in  Section 
A  to  address  the  potential  hazard 
presented  by  lawn  darts  would  not  be 
adequate.  The  five  actions  previously 
under  consideration  are:  modifications 
to  package  labels,  labeling  one  fin  of 
each  lawn  dart,  inclusion  of  a  consumer 
warning  against  modification  of  the 
lawn  darts,  notice  to  retailers  on  the 
proper  display  of  the  games,  and 
elimination  of  lawn  dart  sales  in 
combination  sets.  The  cost  of 
implementing  the  five  steps  has  been 
estimated  at  $150,000  the  first  year, 
decreasing  to  about  $100,000  thereafter. 

If  the  five  voluntary  steps  were  to  be 
about  2  percent  effective  in  reducing 
injuries,  the  benefits  derived  through 
injury  reduction  would  exceed  the  costs 
associated  with  compliance.  However, 
the  Commission  believes  that  these 
voluntary  steps  may  not  be  adhered  to 
by  all  marketers  and  that,  in  any  event, 
as  discussed  below,  this  approach 
would  not  be  effective  in  adequately 
reducing  the  risk  of  injury  presented  by 
these  products. 

In  order  to  determine  whether 
attempts  to  ensure  that  lawn  darts  will 
be  marketed  for  adults  could  be  an 
effective  way  to  deal  with  this  risk,  the 
Commission’s  staff  analyzed 
information  on  consumer  attitudes  and 
behavior.  The  staff  concluded  that 
efforts  to  market  lawn  darts  only  for 
adult  use  may  not  prevent  use  by 
children,  for  the  following  reasons: 

1.  Selling  lawn  darts  in  stores  other 
than  toy  stores,  such  as  sporting  goods  • 
departments,  does  not  convey  the 
message  that  lawn  darts  are  for  adult 
use  only. 

2.  Consumers  may  recognize  that  lawn 
darts  require  motor  and  strategic  skills 
similar  to  those  required  for  other  sports 
equipment  designed  for  and/or  used  by 
children  and,  therefore,  conclude  that 
they  are  appropriate  for  children  who 
have  these  skills. 

3.  Labeling  lawn  darts  for  adult  use 
only  may  not  convince  parents  that 
lawn  darts  are  inappropriate  for 
children.  Parents  may  not  consider  the 
game  particularly  hazardous,  especially 
in  comparison  to  other  products  used  by 
children. 

4.  It  may  be  difficult  for  parents  to 
prevent  children  from  using  lawn  darts, 
as  they  are  often  used  at  large,  casual 
gatherings  with  little  or  no  supervision 
provided. 

5.  Parents  sometimes  have  no 
knowledge  that  children  are  using  lawn 
darts. 
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After  considering  this  analysis  of 
consumer  attitudes  and  behaviors,  the 
Commission  concluded  that  aborts  to 
market  lawn  darts  for  adult  use  only 
cannot  be  expected  to  preclude 
substantial  use  by  children.  SpeciHcally, 
the  marketing  and  labeling  provisions  in 
the  current  regulations,  either  by 
themselves  or  supplemented  by  the  five 
actions  requested  of  industry  by  CPSC. 
cannot  be  expected  to  accomplish  the 
intended  purpose.  Furthermore,  lawn 
darts  do  not  require  complex  skills  that 
preclude  use  by  children.  Therefore,  the 
Commission  believes  children  will 
continue  to  be  attracted  to  and  play 
with  lawn  darts,  even  if  the  product  is 
marketed  only  as  a  game  of  skill  for 
adults.  Accordingly,  the  Commission 
concludes  that  no  effort  to  develop  a 
voluntary  standard  based  on  these  types 
of  requirements  will  adequately  reduce 
the  risk  associated  with  lawn  darts. 

The  Commission  could  also 
promulgate  the  voluntary  actions  as  a 
mandatory  rule.  The  expected  costs  and 
beneHts  of  a  mandatory  rule  would  be 
similar  to  the  cost  of  voluntary  action, 
assuming  100  percent  compliance.  This 
action  would  have  the  additional  effect 
of  ensuring  compliance  by  existing 
marketers  as  well  as  any  future 
entrants.  However,  the  Commission’s 
concerns  over  effectiveness,  described 
in  the  preceding  paragraph,  would 
remain. 

As  discussed  previously  in  this  notice, 
the  Commission  investigated  a 
performance  test  to  see  if  it  could  be 
determined  that  certain  flexible-tipped 
lawn  darts  do  not  present  an 
unreasonable  risk  of  skull  puncture 
injury.  For  the  reasons  given  in  Section 
E(l)(j)  of  this  notice,  the  Commission 
concluded  that  there  was  insufficient 
information  to  determine  that  flexible- 
tipped  darts  do  not  also  present  a  risk  of 
skull  puncture  injuries. 

Effective  Date 

The  time  allowed  after  promulgation 
for  the  final  rule  to  go  into  effect,  and 
the  point  in  the  chain  of  distribution  to 
which  the  rule  will  be  applied,  affect  the 
extent  to  which  the  industry  will 
experience  adverse  economic  effects 
from  the  rule.  These  adverse  effects 
could  be  minimized  by  setting  an 
effective  date  that  facilitates  an  orderly 
elimination  of  affected  products  from 
the  marketplace.  Such  an  effective  date 
would  allow  for  exhausting  wholesale 
and  retail  inventories  to  reduce  the 
number  of  products  that  would  require 
shipment  to  an  alternate  market  or  that 
would  have  to  be  discarded.  Absent 
sufficient  lead  times,  manufacturers 
estimate  the  cost  of  compliance  with  the 
rule  may  be  substantial.  However,  as 


discussed  below,  the  effect  of  lead  time 
may  depend  on  the  time  of  the  year  the 
regulation  goes  into  effect. 

Even  though  a  long  lead  time  may 
reduce  the  cost  of  the  rule  for 
manufacturers,  the  longer  it  is  before  the 
rule  becomes  effective,  the  more  lawn 
darts  could  be  sold  and  the  greater  the 
number  of  injuries  or  deaths  which 
otherwise  would  have  been  prevented 
by  an  earlier  effective  date.  In  view  of 
the  need  to  reduce  the  injuries  and 
deaths  associated  with  this  product  as 
soon  as  possible,  the  Commission 
concludes  that  the  early  effective  date. 

30  days  after  promulgation  of  the  rule,  is 
reasonably  necessary  to  eliminate  or 
reduce  the  unreasonable  risk  of  skull 
puncture  injury  associated  with  lawn 
darts. 

As  noted  above,  this  rule  is  effective 
December  19, 1988.  Having  the  rule 
effective  at  this  time  of  year  could  cause 
firms  to  bear  significantly  increased 
costs  because  of  contractual  obligations 
to  manufacturers,  unless  marketers  took 
some  anticipatory  action.  Winter  and 
early  spring  historically  are  the  periods 
of  seasonal  reorder  and  inventory 
buildup  for  seasonal  sales  of  lawn  darts. 

The  Commission  has  considered  the 
potential  effects  of  other  effective  dates 
on  the  industry  and  on  possible  future 
injuries.  If  the  rule  were  to  affect  only 
products  manufactured  (or  imported) 
after  the  effective  date,  the  most  acute 
impact  to  marketers  would  occur  if  the 
effective  date  were  during  the  winter 
and  early  spring  period  of  reorder. 
However,  in  view  of  the  advance  notice 
to  the  industry  of  the  probability  that  the 
Commission  could  take  Anal  action  on 
the  proposal  in  the  fall  of  this  year,  it 
seems  likely  that  marketers  will  have 
delayed  placing  such  orders  pending  a 
Commission  decision  on  the  flnal  rule. 

If  the  rule  were  based  on  first  entry 
into  commerce  (first  sale),  marketers 
would  be  most  adversely  affected  during 
the  period  of  inventory  buildup,  which  is 
early  spring  to  midsummer.  Again, 
marketers  may  have  curtailed  or 
delayed  inventory  buildup  in 
anticipation  of  the  possibility  that  a 
final  rule  would  apply  to  products  in 
their  inventory  on  the  effective  date. 

Comments  on  the  Proposal 

A  summary  of  the  significant  issues 
raised  by  the  comments  submitted 
during  the  public  comment  period  in 
response  to  the  preliminary  regulatory 
analysis,  and  a  summary  of  the 
assessment  by  the  Commission  of  such 
issues,  are  included  in  section  E  of  this 
notice. 


G.  Regulatory  Flexibility  Analysis 

Introduction 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601-612,  requires  that 
whenever  an  agency  conducts  a 
rulemaking  proceeding  under  5  U.S.C. 

553  and  is  required  by  that  section  or 
any  other  law  to  publish  a  general 
notice  of  proposed  rulemaking,  the 
agency  shall  prepare  a  preliminary 
regulatory  flexibility  analysis  at  the  time 
of  the  proposal  and  a  final  regulatory 
flexibility  analysis  when  the  rule  is 
issued.  These  analyses  are  required  if 
the  rule  may  have  a  significant  impact 
on  a  substantial  number  of  small 
businesses,  small  organizations,  and 
small  government  jurisdictions.  The 
agency  is  required  to  publish  the 
preliminary  regulatory  flexibility 
analysis  or  a  summary  in  the  F^eral 
Register  and  to  make  copies  of  the  final 
regulatory  flexibility  analysis  available 
to  members  of  the  public.  The 
Commission's  final  regulatory  analysis 
on  the  ban  of  lawn  darts  is  given  below. 
Copies  may  be  obtained  from  the  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission.  Washington,  DC 
20207. 

The  rule  will  affect  all  firms 
manufacturing,  importing,  or  retailing 
lawn  darts  and  may  have  a  minor 
impact  on  some  firms  in  the  outdoor 
game  industry  that  market  lawn  darts. 
Lawn  darts  represent  about  5  percent  of 
the  total  value  of  production  of  affected 
firms  on  the  average,  but  individual 
firms  indicate  that  these  products 
represent  as  little  as  1  percent  and  as 
much  as  50  percent  of  gross  revenue. 

Statement  of  the  Need  for  the  Rule 

Lawn  darts  intended  for  use  by 
children  are  banned  under  the  Federal 
Hazardous  Substances  Act,  FHSA,  at  16 
CFR  1500.18(a)(4)  and  1500.86(a)(3),  but 
sale  has  been  allowed  under  an 
exemption  provision  if  certain  warning 
labeling  and  retail  display  requirements 
are  met.  The  Commission  is  concerned 
that,  despite  the  regulation  designed  to 
discourage  their  use  by  children,  lawn 
darts  continue  to  be  used  by  children. 

As  a  result,  the  products  continue  to 
present  a  risk  of  injury  or  death  to 
children.  Commission  studies  indicate 
that  about  670  lawn-dart-related  injuries 
were  treated  in  hospital  emergency 
rooms  yearly  from  1978  forward:  three 
deaths  have  been  reported  over  a  17- 
year  period. 

Objective  of  the  Rule 

The  objective  of  the  rule  is  to 
eliminate  the  risk  of  injury  or  death  to 
children  posed  by  skull  punctures 
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caused  by  lawn  darts.  All  lawn  darts 
have  been  found  to  present  a  risk  of 
skull  puncture,  so  the  rule  will  also 
serve  to  eliminate  the  other  types  of 
wounds,  including  other  puncture 
wounds,  caused  by  lawn  darts.  The  rule 
prohibits  the  sale  of  lawn  darts  in 
combination  sets  with  other  outdoor 
lawn  games,  as  well  as  in  sets  of  darts 
only.  This  action  also  carries  out  the  will 
of  Congress  as  expressed  in  H.R.  5552, 
which  is  discussed  in  section  I  of  this 
notice. 

Comments  on  the  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  received  no 
comments  that  were  identified 
specifically  as  being  in  response  to  the 
initial  regulatory  flexibility  analysis, 
flowever,  the  Commission’s  responses 
to  comments  that  address  issues  that 
were  mentioned  in  the  initial  regulatory 
flexibility  analysis  are  included  in 
section  E  of  this  notice  dealing  with 
comments  on  the  proposal. 

Alternatives  to  the  Rule 

The  Commission  also  could  take  other 
regulatory  actions,  including  mandatory 
requirements  for  increased  package 
labeling,  a  warning  label  on  one  fin  of 
each  lawn  dart,  notice  to  consumers 
warning  against  modification,  informing 
retailers  of  their  responsibilities  under 
current  law.  and  prohibiting  the  sale  of 
lawn  darts  in  combination  sets.  Such 
actions  would  notify  adults  of  the 
danger  presented  by  lawn  darts  if  used 
by  children,  and  would  remove  these 
games  from  combination  sets  since 
consumers  otherwise  may  infer  that  all 
games  in  the  sets  are  appropriate  for 
general  family  use.  This  alternative 
would  result  in  a  minimal  adverse  effect 
in  the  year  of  introduction,  with  little 
cost  effect  thereafter.  The  Commission 
believes  that  this  alternative  will  not  be 
effective  in  reducing  skull  puncture 
injuries  to  children,  given  the  easy 
access  that  children  normally  have  to 
the  game  after  it  is  purchased  and  the 
skill  and  judgment  required  to  play  the 
game  safely.  Similar  effects  would  be 
expected  if  these  actions  were 
voluntarily  adopted  by  the  industry. 

The  Commission  could  also  use  a 
different  effective  date.  The  effects  of 
different  effective  dates,  and  the  reasons 
they  were  not  adopted  by  the 
Commission,  are  discussed  in  section  G 
of  this  notice. 

The  Commission  also  investigated 
whether  a  performance  test  could  be 
developed  to  determine  which  lawn 
darts  present  a  risk  of  skull  puncture 
injuries,  but,  as  explained  in  section 
E(l)(j),  such  a  test  is  not  believed  to  be 
feasible  at  this  time. 


The  Commission  has  investigated 
ways  of  reducing  the  potential  impact  on 
small  firms  and  concludes  that  no  less 
burdensome  alternative  would 
adequately  address  the  ri^  of  injury  to 
children. 

H.  Environmental  Impact 

Pursuant  to  The  National 
Environmental  Policy  Act,  and  in 
accordance  with  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  prepared  an 
assessment  of  the  environmental  impact 
associated  with  the  rule  issued  below 
and  of  the  proposed  penetration  criteria. 
The  assessment  addresses  the  potential 
environmental  effects  of  the  prohibition 
of  the  sale  of  lawn  darts. 

The  rule  will  make  preexisting 
packaging  materials  unusable  for  their 
intended  purpose  and,  absent  a  residual 
use.  would  necessitate  destruction  of 
these  materials.  The  Commission 
anticipates  that  less  than  10  percent  of 
preprinted  packaging  will  remain  after 
the  imposition  of  the  effective  date;  thus, 
less  than  about  150,000  boxes  and 
printed  instructions  will  be  destroyed. 
The  rule  will  also  affect  existing  molds 
for  fabricating  lawn  darts,  because  the 
existing  molds  likely  will  be  destroyed. 
There  is  one  existing  domestic 
manufacturer  of  lawn  darts  subject  to 
the  rule.  The  number  of  individual  molds 
involved  is  not  believed  to  be 
substantial. 

Since  it  appears  that  existing 
inventories  of  noncomplying  lawn  darts 
are  low,  the  ban  is  not  expected  to  cause 
a  significant  increase  in  discarded 
packaging  material,  other  printed 
materials,  or  noncomplying  sets. 

In  the  industry,  molds  are  periodically 
changed  because  of  age  or  design 
modifications.  Given  the  relatively  small 
number  of  individual  printing  plates  and 
molds  affected,  the  Commission  expects 
that  the  rule  will  cause  no  significant 
change  in  the  disposal  of  used  printing 
plate  material  or  used  molds. 

The  requirements  of  the  rule  are  not 
expected  to  have  a  significant  effect  on 
the  materials  used  in  production  or 
packaging  of  lawn  darts  or  on  the 
amount  or  types  of  materials  discarded 
after  the  rule.  Therefore,  the 
Commission  finds  that  the  prohibition  of 
hazardous  lawn  darts  will  cause  no 
significant  environmental  effects. 

I.  H.R.  5552 

Shortly  before  the  Commission’s 
scheduled  meeting  to  consider  whether 
to  issue  a  hnal  rule  banning  hazardous 
lawn  darts,  the  Congress  passed  H.R. 
5552,  which  provides: 


That  notwithstanding  any  other  provision 
of  law,  not  later  than  60  days  after  the  date  of 
enactment  of  this  Act,  the  Consumer  Product 
Safety  Commission  shall  amend  its 
regulations  to  revoke  [the)  exemption 
regarding  lawn  darts  and  other  similar  sharp- 
pointed  toys  contained  in  section 
150fk86[aK3)  of  title  16,  Code  of  Federal 
Regulations,  unless  the  Commission  finds 
that  such  products  do  not  have  the  potential 
for  causing  puncture  wound  injury. 

On  November  5, 1988,  this  legislation 
was  signed  by  the  President.  The 
following  discussion  explains  how  this 
legislation  relates  to  the  rule  the 
Commission  is  issuing  in  this  notice. 

It  is  important  to  note  that  the  rule 
that  the  Commission  is  issuing  fully 
complies  with  the  congressional 
directive.  Based  on  the  risk  of  skull 
puncture,  the  Commission  is  banning  all 
lawn  darts;  part  of  the  mechanism  for 
implementing  that  ban  is  to  revoke  the 
exemption  at  §  1500.86(a)(3),  as 
provided  in  the  legislation. 

The  legislation  allows  the  Commission 
to  exclude  from  the  scope  of  the 
revocation  of  the  current  exemption 
those  products  that  the  Commission 
finds  "do  not  have  the  potential  for 
causing  puncture  wound  injury.’’ 
However,  as  noted  above,  the 
Commission  has  considered  this  issue 
and  is  not  aware  of  any  lawn  dart  that 
does  not  present  a  risk  of  skull  puncture 
injuries,  much  less  of  puncture  wounds 
in  general. 

The  legislation  appears  to  change  the 
requirements  for  evidence  to  support  the 
Commission’s  rulemaking  for  this 
particular  product  from  (1)  having  to 
amass  substantial  evidence  to  show  that 
the  product  is  unreasonably  dangerous 
in  order  to  ban  it  to  (2)  having  to  have 
substantial  evidence  to  show  the 
product  does  not  present  a  risk  of 
puncture  wound  injury  in  order  to 
exclude  it  from  being  banned.  This  has 
no  effect  on  the  rule  being  issued, 
because  the  Commission  has  concluded 
that  all  lawn  darts  present  an 
unreasonable  risk  of  skull  puncture 
injuries.  The  Commission  has  examined 
the  question  of  whether  there  are  any 
lawn  darts  that  appear  not  to  have  the 
potential  for  causing  puncture  wound 
injury  and  cannot  find  that  there  are  any 
lawn  darts  that  do  not  have  this 
potential.  This  reversal  of  the  normal 
burden  of  proof  would  have  significance 
for  persons  who  wish  to  request  that  the 
Commission  exempt  particular  products 
from  the  scope  of  the  ban.  Such  persons 
will  have  to  provide  evidence  that  the 
product  to  be  exempted  does  not  have 
the  potential  for  causing  puncture 
wound  injury.  This  is  a  higher  burden 
than  that  which  would  normally  be 
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required  to  obtain  an  exemption; 
namely,  that  the  ban  is  not  reasonably 
necessary  to  address  an  unreasonable 
risk  of  injury. 

Thus,  the  Commission's  action  fully 
complies  with  the  provisions  of  H.R. 

5552,  and  that  bill  provides  additional 
legal  support  for  the  Commission's  ban. 
Furthermore,  the  Commission's  ban  will 
supplement  the  bill's  provisions, 
because  the  Commission  is  issuing  a  ban 
of  lawn  darts  under  the  CPSA  in 
addition  to  revoking  the  exemption  to 
the  current  ban  under  the  FUSA.  The 
significance  of  this  action  arises  from 
the  fact  that  mechanical  hazards  of 
products  can  be  regulated  under  the 
FUSA  only  if  the  product  is  a  “toy  or 
other  article  intended  for  use  by 
children."  FUSA  2(f)(1)(D),  15  U.S.C. 
1261(f)(1)(D).  Issuing  a  companion  ban 
under  the  CPSA  will  remove  any 
argument  that  might  be  made  in 
response  to  an  action  for  violating  a  ban 
of  lawn  darts  under  the  FHSA  alone  that 
the  darts  are  not  toys  or  articles 
intended  for  use  by  childrcm.  While  the 
Commission  believes  that  the  intent  of 
lI.R.  5552  is  to  remove  all  lawn  darts 
from  the  market,  the  Commission's 
issuance  of  a  ban  under  the  CPSA,  in 
addition  to  the  existing  ban  under  the 
FHSA,  will  provide  additional  a.ssurance 
that  the  congressional  intent  will  be 
achieved.  By  the  same  token,  the 
expression  of  congressional  intent  in 
H.R.  5552  will  provide  additional 
support  for  the  Commission's  ban  under 
the  CPSA. 

|.  Conclusion 

For  the  reasons  given  above,  the 
Commission  concludes  that  lawn  darts 
present  an  unreasonable  risk  of  skull 
puncture  injuries  to  children  from  the 
mechanical  characteristics  of  the  darts. 
Further,  it  appears  that  there  is  no 
feasible  consumer  product  safety 
standard  that  would  adequately  reduce 
this  risk,  and  the  rule  issued  below  is 
the  least  burdensome  alternative  that 
will  adequately  reduce  the  risk.  Also, 
this  action  fulfills  the  congressional 
directive  embodied  in  H.R.  5552. 

List  of  Subjects  in  16  CFR  Parts  1306  and 
1500 

Consumer  protection.  Recreation, 
Voluntary  standards. 

Therefore,  under  the  authority  of  the 
Federal  Hazardous  Substances  Act  and 
the  Consumer  Product  Safety  Act,  the 
Commission  amends  Title  16  of  the  Code 
of  Federal  Regulations,  chapter  II  as 
follows: 


PART  1500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  citation  for  Part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1270. 

§  1 500.86  1  Removed  and  Reserved  I 

2.  Section  1500.86(a)(3)  is  removed  and 
reserved. 

§1500.18  (Amended! 

3.  The  parenthical  phrase  at  the  end  of 
§  1500.18(a)(4)  is  removed. 

A  new  Part  1306  is  added  to  read  as 
follows: 

PART  1306— BAN  OF  HAZARDOUS 
LAWN  DARTS 


Set;. 

1306.1  Scope  and  application. 

1306.2  Purpose. 

1306.3  Banned  hazardous  products. 

1306.4  Findings. 

1306.5  F.ffective  date. 

Authority:  15  U.S.C.  2058-2060. 

§  1306.1  Scope  and  application. 

(a)  In  this  Part  1306,  the  Commission 
declares  lawn  darts,  described  in 

§  1306.3,  to  be  banned  hazardous 
products. 

(b)  Lawn  darts  and  similar  products 
that  are  articles  intended  for  use  by 
children  are  not  covered  by  this  ban,  but 
are  banned  under  the  Federal 
Hazardous  Substances  Act  at  16  CFR 
1500.18(a)(4). 

§1306.2  Purpose. 

The  purpose  of  this  rule  is  to  prohibit 
the  sale  of  lawn  darts,  which  have  been 
found  to  present  an  unreasonable  risk  of 
skull  puncture  injuries  to  children. 

§  1306.3  Banned  hazardous  products. 

Any  lawn  dart  is  a  banned  hazardous 
product. 

§  1306.4  Findings. 

(a)  The  Commission  has  found  that 
lawn  darts  are  being  distributed  in 
commerce  and  present  an  unreasonable 
risk  of  injury. 

(b)  The  degree  and  nature  of  the  risk 
of  injury.  (1)  The  risk  that  the 
Commission  intends  to  address  in  this 
proceeding  is  that  of  puncture  of  the 
skulls  of  children  caused  by  lawn  darts 
being  used  by  children.  The  potential  for 
these  devices  to  cause  these  types  of 
injuries  is  not  necessarily  obvious  to 
parents  or  other  adults  who  might  buy 
these  items  or  allow  their  children  to 
play  with  them,  much  less  to  the 
children  themselves.  This  is  because  the 
tips  do  not  appear  sharp  enough  to 
present  an  obvious  danger  of  puncture. 


The  combined  factors  of  weight,  the 
narrow  elongated  shaft,  the  speed  that 
the  dart  is  traveling  at  the  time  of 
impact,  and  the  thickness  of  the  child's 
skull  at  the  point  of  impact  present  the 
risk.  The  Commission  has  concluded 
that  all  lawn  darts  have  the  potential  for 
skull  puncture  during  reasonably 
foreseeable  use  or  misuse. 

(2)  Because  all  lawn  darts  are  being 
banned,  the  elimination  of  lawn  darts 
that  can  cause  skull  puncture  injuries 
will  also  eliminate  the  punctures  of 
other  parts  of  the  body,  as  well  as  the 
lacerations,  fractures,  and  other  injuries 
that  have  been  associated  with  lawn 
darts  in  the  past.  The  Commission's  staff 
estimates  that  about  670  injuries  from 
lawn  darts  are  treated  in  U.S.  hospital 
emergency  rooms  per  year.  About  40 
percent  of  these  are  puncture  wounds. 
Approximately  57  percent  of  the  injuries 
involved  the  head,  face,  eye,  or  ear. 
Approximately  4  percent  of  the  injured 
victims  were  hospitalized  (on  the 
average,  approximately  25  per  year), 
including  all  of  the  injuries  reported  as 
fractures.  Over  75  percent  of  the  victims 
were  under  age  15;  about  50  percent  of 
the  victims  were  under  age  10.  In 
addition.  Commission  records  dating 
back  to  1970  show  that  at  least  three 
children  have  been  killed  by  injuries 
associated  with  lawn  darts.  These 
children  were  4,  7.  and  13  years  old.  In 
the  25  lawn  dart  injury  reports  for  which 
information  about  the  user  of  the  lawn 
darts  was  available,  the  reports 
indicated  that  children  were  playing 
with  the  lawn  darts,  despite  the  ban  and 
exemption  which  were  developed  to 
keep  the  product  out  of  the  hands  of 
children. 

(c)  Products  subject  to  this  ban.  (1 ) 
Lawn  darts  are  devices  with  elongated 
tips  that  are  intended  to  be  used 
outdoors  and  that  are  designed  so  that 
when  they  are  thrown  into  the  air  they 
will  contact  the  ground  tip  first.  Often, 
lawn  darts  are  used  in  a  game  where  the 
darts  are  thrown  at  a  target  or  other 
feature  on  the  ground.  The  types  of  lawn 
darts  that  have  generally  been  available 
in  the  past  and  that  have  demonstrated 
their  ability  to  cause  skull  puncture 
injuries  typically  have  a  metal  or 
weighted  plastic  body,  on  the  front  of 
which  is  an  elongated  metal  shaft  about 
V*  inch  in  diameter.  These  darts  have  a 
shaft  on  the  rear  of  the  body  containing 
plastic  fins.  These  darts  are  about  a  foot 
in  length  and  weigh  about  one  quarter  to 
one  half  pound.  These  darts  are 
intended  to  stick  in  the  ground  when 
thrown.  Prior  to  this  rule,  annual  sales  of 
these  lawn  darts  were  estimated  at  1-1.5 
million  units. 
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(2)  The  definition  for  lawn  darts  in 
this  rule  is  not  intended  to  include 
arrows  or  horseshoes,  nor  is  it  intended 
to  apply  to  indoor  dart  games  that  use  a 
vertically-placed  target,  such  as  “English 
darts’*  or  "American  darts.” 

(d)  The  need  of  the  public  for  lawn 
darts,  and  the  effects  of  the  rule  on  their 
utility,  cost,  and  availability.  The  need 
of  the  public  for  lawn  darts  is  for 
recreational  enjoyment.  Substitute 
recreational  enjoyment  can  be  obtained 
from  other  products.  Lawn  darts  will  not 
be  available  through  commercial 
channels  after  the  effective  date  of  the 
ban. 

(e)  Alternatives.  (1)  The  Commission 
considered  various  labeling 
requirements  and  limitations  on  the 
marketing  of  lawn  darts  that  would  be 
intended  to  discourage  the  marketing  of 
the  product  to  children  and  the  use  of 
the  product  by  children.  The 
Commission  concluded,  however,  that 
these  types  of  requirements  would  not 
preclude  substantial  use  of  the  product 
by  children  and  would  not  reduce 
adequately  the  risk  of  injury  addressed 
by  this  rule. 

(2)  ’The  Commission  also  considered 
the  possibility  of  performance 
requirements  for  lawn  darts  to 
determine  which  lawn  darts  present  an 
unreasonable  risk  of  injury  of  skull 
penetration  to  children,  but  such 
requirements  were  determined  not  to  be 
feasible. 

(f)  Conclusion.  The  Commission  finds: 

(1)  That  this  rule,  including  its 
effective  date,  is  reasonably  necessary 
to  eliminate  or  adequately  reduce  the 
unreasonable  risk  of  skull  puncture 
wounds  to  children  associated  with 
lawn  darts  and  will  also  eliminate  or 
reduce  the  other  injuries,  including 
puncture  wounds,  that  have  been 
associated  with  this  product. 

(2)  That  issuance  of  the  rule  is  in  the 
public  interest. 

(3}  That  no  feasible  consumer  product 
safety  standard  would  adequately 
protect  the  public  from  the  unreasonable 
risk  associated  with  lawn  darts. 

(4)  That  the  benefits  expected  from 
this  rule  bear  a  reasonable  relationship 
to  its  costs. 

(5)  That  the  rule  imposes  the  least 
burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  injury  for  which  the  rule  is  being 
promulgated. 

§1306.5  Effective  date. 

This  rule  is  effective  December  19, 
1988  and  applies  to  all  lawn  darts  in  the 
chain  of  distribution  on  or  after  that 
date. 


Dated:  November  14, 1988. 

Sheldon  D.  Butts, 

Deputy  Secretary,  Consumer  Product  Safety 
Commission. 
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Letter  to  David  Snow  from  David 
Schmeltzer,  AED  Compliance  and 
Administrative  Litigation.  August  6, 1987. 

Letter  from  Marcella  V.  Ridenom,  Dept,  of 
Physical  Education,  Temple  University,  to 
John  Preston,  CPSC,  transmitting  the 
following  material  on  lawn  darts: 

1.  Patent  2,976,042  (March  21, 1961]. 

2.  First  National  Bank  of  Dwight  v.  Regent 
Sports  Corp.,  7th  Cir.  No.  8&-2834  (October 
22, 1986). 

3.  Trial,  “Lawn  darts:  a  dangerous  game," 
February  1985. 

Memorandum  from  John  Preston,  ESMT.  to 
Chris  Nelson,  CARM.  “Response  to  PSA 
Request  No.  2837",  August  11, 1987. 

Memorandum  from  Warren  A.  Mathers, 
EPHF,  to  Christine  Nelson,  CARM,  ‘TSA 
2846;  Lawn  Darts — Develop  Labeling 
Criteria,”  August  13, 1987. 

Letter  from  David  Snow  to  David 
Schmeltzer,  AED/CAL,  August  18, 1987. 


Memorandum  from  Koeser.  R.,  to  Tyrrell, 
E.A.,  OPMB,  “Lawn  Dart  Options  Package”, 
August  19, 1987. 

Materials  for  June-July  Compliance  Status 
Briefing,  August  20. 1987. 

Memorandum  from  Ulsamer,  A.G.,  to 
Tyrrell,  E.A.,  EX-PB,  “HS  Recommendations 
on  Lawn  Darts”,  August  20, 1987. 

Memorandum  from  Tinsworth,  D.,  and 
Crigler,  W.,  EPHA,  to  Tyrrell,  E..  EX-PB, 

“Lawn  Dart  Injury  Data",  August  21, 1987. 

Memorandum  from  John  D.  Preston,  ESMT. 
to  Elaine  A.  Tyrrell,  EX-PB,  “ES  Comments 
on  Options  Package  for  Lawn  Darts,"  August 
21, 1967. 

Memorandum  from  Poth,  B.,  CARM,  to 
Tyrrell,  E..  OPMB,  “Lawn  Darts  Options 
Package”,  August  27. 1987. 

Memorandum  from  Dale  R.  Ray.  ECPA,  to 
Elaine  Tyrrell,  OPMB,  "Lawn  Darts."  August 
27, 1987. 

Memorandum  from  Walton,  W.W.,  ES,  to 
Tyrrell,  E.,  EXPM,  “Lawn  Darts — Option 
Package”,  August  28, 1987. 

Memorandum  from  Bob  Poth,  CARM,  to 
Elaine  Tyrrell,  OPM,  “Lawn  Darts  Option 
Package,”  September  1, 1987. 

Briefmg  package  from  Elaine  Tyrrell 
Project  Manager,  to  the  Commission, 
September  10, 1987,  with  attachments: 

TAB  A — Memorandum  from  D.  Schmeltzer, 
AED/CA,  to  Noble,  D..  OPMB,  "Lawn  Darts," 
with  attachments,  July  15, 1987. 

TAB  B — ^Memorandum  from  Tinsworth,  D., 
EPHA,  to  Tyrrell.  E..  EX-PB,  “Lawn  Dart 
Injury  Data,”  August  21, 1987. 

TAB  C — Memorandum  from  Ray,  D.,  and 
Bennett.  L.,  ECPA,  to  Tyrrell,  E.,  OPMB, 
“Lawn  Dart  Accident  Costs,”  August  4, 1987. 
TAB  D— CPSC  News  Release,  July  30, 1987. 
TAB  E — Memorandum  from  Poth,  B., 
CARM,  to  Tyrrell,  E.,  OPMB,  "Lawn  Darts 
Options  Package,”  August  28, 1987. 

TAB  F — Memorandum  from  Ulsamer,  A.,  to 
Tyrrell,  E.,  EX-PB,  “HS  Recommendations  on 
Lawn  Darts,”  August  20, 1987. 

— Memorandum  from  Koeser,  R.,  to  Tyrrell, 
E.,  OPMB,  “Lawn  Dart  Options  Package,” 
August  19, 1987. 

— Memorandum  from  Ray,  D.,  ECPA,  to 
Tyrrell,  E,  OPMB,  “Lawn  Darts,”  August  27, 
1987. 

Letter  to  John  R.  Fanone,  Esq.,  from  Robert 
G.  Poth,  CARM,  September  11, 1987. 

Commission  vote  sheet  on  lawn  darts 
options,  September  16, 1987. 

CPSC  staff  memorandum  from  Douglas  L. 
Noble,  Acting  AED  for  Compliance  and 
Administrative  Litigation,  to  the  Commission, 
“Lawn  Darts  Options  Package — Update  of 
CPSC's  InvestigaticHi  and  Industry's 
Response  to  Requested  Voluntary  Actions,” 
with  restricted  attachment,  September  16, 
1987. 

Memorandum  from  Paul  H.  Rubin,  AED  for 
Economic  Analysis,  to  the  Commission, 
“Lawn  Darts  Options  Package,”  September 
16, 1987. 

Materials  fw  lawn  dart  update  briefing, 
September  17, 1987. 

'Transcript,  Commission  meeting  of 
September  17. 1987  (43  pp.J. 

Petition  from  David  A.  Snow  asking  that 
the  CPSC  ban  lawn  darts  (Petition  HP  87-3), 
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received  in  the  Office  of  the  Secretary, 
September  23, 1987. 

Memorandum  from  Robert  G.  Poth,  CARM, 
to  Elaine  A.  Tyrrell,  Project  Manager, 
"Enforcement  Resources  Associated  with 
Options  1  &  2  of  Lawn  Darts  Options  Package 
of  September  10, 1987,"  September  23, 1987. 

Memorandum  to  Ross  Koeser,  Acting 
AEDFO,  from  Elizabeth  Hendricks,  FO, 

"Lawn  Dart  Surveillance  by  States," 

September  25, 1987. 

Memorandum  from  OPMB.  "Follow-Up 
Information  Requested  at  the  Briefing  of 
September  17, 1987,  dated  September  28, 

1987,  with  attachments. 

Memorandum  from  Robert  G.  Poth.  CARM, 
to  Elaine  Tyrrell,  Project  Manager, 
“Enforcement  Resources  Associated  with 
Options  1  &  2  of  Lawn  Darts  Options  Package 
of  September  10, 1987,"  September  23, 1987. 

Memorandum  from  Dale  R.  Ray,  ECPA,  to 
Elaine  Tyrrell.  OPMB,  “Project  Resource 
Estimate,”  September  21, 1987. 

Memorandum  from  Andrew  G.  Ulsamer, 
AED/HS,  to  Elaine  Tyrrell,  Project  Manager, 
"Health  Sciences  Resources  for  Lawn  Dart 
Options,"  September  21, 1987. 

Minutes  of  Commission  meeting,  October  1, 
1987. 

Transcription  of  portion  of  October  1, 1987, 
Commission  meeting  (1  p.). 

Statement  of  Commissioner  Anne  Graham 
on  lawn  dart  decision,  October  2, 1987. 

Letter  from  James  V.  Lacy,  General 
Counsel,  to  David  Snow,  October  6, 1987. 

Log  of  telephone  conversation  between 
Douglas  Noble,  CPSC,  and  Milton  Bush  of  the 
Sporting  Goods  Manufacturing  Association, 
October  6, 1987. 

Memo  record  from  John  Preston,  ESMT,  to 
Pat  Fairall,  ESMT,  "Voluntary  Standard  for 
Lawn  Darts,"  October  8, 1987. 

Log  of  a  conversation  between  Nick 
Marchica  and  Elaine  Tyrrell,  CPSC.  and 
Milton  Bush,  SGMA,  October  13, 1987. 

Transcript  of  Commission  meeting  of 
October  15. 1987. 

Federal  Register  notice,  “Lawn  Darts; 
Advance  Notice  of  Proposed  Rulemaking; 
Request  for  Comments  and  Data.”  52  FR 
38935  (October  20. 1987). 

Letter  from  the  Secretary  of  the 
Commission  to  David  Snow,  advising  of  the 
status  of  Petition  HP  87-3,  November  3, 1987. 

Log  of  a  telephone  conversation  between 
James  V.  Lacy,  General  Counsel,  and  Milton 
Bush  of  the  Sporting  Goods  Manufacturers 
Association  (SGMA),  November  4, 1987. 

Letter  dated  November  5, 1987,  to  James  V, 
Lacy,  General  Counsel,  from  Milton  Bush, 
SGMA. 

Letter  from  James  V.  Lacy,  General  Counsel 
to  Milton  M.  Bush,  SGMA,  November  13, 

1987. 

Memorandum  from  John  Preston,  ESMT,  to 
Elaine  Tyrrell,  EX-PB,  "ES  Resources/Tasks 
Concerning  Rulemaking  on  Lawn  Darts,” 
undated. 

Memorandum  from  D.  Schmeltzer,  AEDCA, 
to  Elaine  Tyrrell,  OPMB,  “Lawn  Darts,” 
February  5, 1988. 

Briefing  package  from  Elaine  Tyrrell, 
OPMB,  to  the  Commission,  "Lawn  Darts: 
Follow-Up  to  Advance  Notice  of  Proposed 
Rulemaking  (ANPR),”  February  8. 1988,  with 
attachments: 


TAB  A— Copy  of  ANPR. 

TAB  B — Memorandum  from  Tinsworth,  D.. 
EPHA,  to  Tyrrell.  EXPM,  “Lawn  Dart 
Injuries,”  January  20, 1988. 

TAB  O—Memorandum  from  Deppa.  S.W., 
and  White.  S..  EPHF,  to  Tyrrell,  E.A..  EX-PB. 
"Evaluation  of  Lawn  Dart  Provision 
Effectiveness,”  January  29, 1988. 

TAB  D — Memorandum  from  Karels.  T.R.. 
ECSS.  to  Tyrrell,  E..  EX-P,  "Lawn  Darts,” 
January  20, 1988. 

TAB  Fj — Memorandum  from  Nelson,  C., 
CARM.  to  Tyrrell,  E..  OPMB,  "Lawn  Dart 
Compliance  Survey,"  January  20, 1988. 

TAB  F — Log  of  meeting  held  by  the 
Sporting  Goods  Manufacturers  Association 
(SGMA)  with  industry  representatives  on 
lawn  darts,  December  10, 1987. 

TAB  G — P>iblic  comments  in  response  to 
the  ANPR: 

A.  Letter  from  Bush,  M.,  Esq.,  Sporting 
Goods  Manufacturers  Association.  December 

17. 1987. 

B.  Comments  of  Consumer  Federation  of 
America,  submitted  by  M.  Fise,  December  21. 
1987. 

C.  Letter  to  the  Editor  from  C.  Mesneck, 
September  29. 1987. 

D.  Letter  from  Heslin,  M.,  Connecticut 
Department  of  Consumer  Protection, 
December  8, 1987. 

E.  Letter  from  Vultaggio,  S.,  Regent  Sports 
Corp.,  to  D.  Schmeltzer,  CPSC,  November  10, 
1987. 

F.  Letter  from  G.  Hostetler.  November  16. 
1987. 

G.  Letter  from  S.  Coberly,  November  3, 
1987. 

H.  Letter  from  R.  Lamontagne,  November 

16. 1987. 

I.  Letter  from  P.  Spaeth,  New  York  State 
Department  of  Law,  to  Doug  Noble,  CPSC, 
October  8, 1987. 

J.  Letter  from  C.  Bouris,  December  1, 1987. 

K.  Letter  from  R.  Archer,  Kent  Sporting 
Goods  Co..  Inc.,  to  D.  Schmeltzer,  CPSC, 
November  9, 1987. 

TAB  H — Memorandum  from  D.  Shifflet, 
OIPA,  to  Noble,  D.,  OPMB,  “Lawn  Dart 
Consumer  Alert”  February  2, 1988. 
Additional  comments  on  lawn  darts: 


Commenter 

Date 

Sept.  29,  1987. 
Oct  29,  1987. 

Oct  5.  1987. 

Jan.  20, 1988. 

Consumer  Federation  ot  America .. 
New  York  Department  of  Law . 

Mar.  7, 1988. 

Mar.  24,  1988. 

Commission  vote  sheet  on  lawn  darts 
options,  February  9, 1988. 

Minutes  of  Commission  meeting  of  March 
2, 1988. 

CPSC  news  release,  “CPSC  to  Continue  Its 
Formal  Rulemaking  Process  on  Lawn  Darts,” 
March  2, 1988. 

Anne  Graham,  Commissioner,  "Statement 
on  Lawn  Dart  Decision,”  March  2, 1988. 

Memorandum  from  Jack  Kramer,  EPHA,  to 
Elaine  Tyrrell.  EXPM.  "Lawn  Darts:  Head 
and  Eye  Injuries,"  March  30, 1988. 

News  from  CPSC,  "CPSC  sues  Sears  to  halt 
improper  sale  of  lawn  darts;  Sears  agrees  to 
stop  all  sales,”  March  30, 1988. 


Letter  from  D.  Schmeltzer.  AEDCA,  to 
National  Retail  Merchants  Association,  April 

19. 1988. 

Commission  ballot  vote  sheet  “Lawn 
Darts — Additional  Option,”  April  21. 1988. 

Memorandum  from  Douglas  L  Noble, 

OPMB.  to  the  Commission,  “Lawn  Darts,” 

April  22. 1988,  with  attached  memorandum 
from  John  Preston,  ESMT,  "A  Test  to  Define 
the  Scope  of  a  Ban  of  Lawn  Darts,”  April  21, 
1988. 

Report  from  Eric  Allely,  M.D.,  “An 
Approximation  of  the  Probability  of 
Penetration  of  the  Human  Skull  by  a  Lawn 
Dart,”  with  a  cover  letter,  April  25, 1988. 

Log  of  meeting  of  new  ASTM  task  group  for 
lawn  darts  on  May  3, 1988,  prepared  by  John 
Preston,  ESMT. 

Letter  from  Christine  Nelson,  CPSC/ 

CARM,  to  the  Managing  Director,  National 
Small  Business  Association,  May  9. 198& 
Letter  from  Christine  Nelson,  CPSC/ 

CARM.  to  the  Managing  Director,  National 
Association  of  Catalog  Merchandisers,  May 

13. 1988. 

Memorandum  from  Purohit  V..  and  Cohn. 
M.,  HSHE.  "The  probability  of  penetration  of 
a  child's  skull  by  a  lawn  dart,”  May  16, 1988. 

Letter  from  Jan  Kinney,  SGMA  to  Wendy 
Dyer,  ASTM  May  16. 198a 
Minutes  of  Commission  meeting  of  May  17, 
1988. 

Memorandum  fixim  Jack  Kramer,  EPHA,  to 
Elaine  Tyrrell,  OPMB,  “Lawn  Dart  Injuries,” 
May  24, 1988. 

Minutes  of  Commission  meeting  of  May  25. 
1988. 

Statement  by  Commissioner  Aime  Graham 
on  decision  to  ban  lawn  darts.  May  25, 198a 
Statement  of  Chairman  Terrence  Scanlon 
on  lawn  darts.  May  25. 198a 
Opinion  of  Commissioner  Carol  G.  Dawson 
regarding  Commission  action  to  ban  lawn 
darts.  May  25. 1988. 

Memo  record  from  Jack  Kramer,  EPHA,  to 
Elaine  Tyrrell  EXPM,  "Lawn  Darts,”  May  2a 
1988. 

Karels.  T.,  “Preliminary  Regulatory 
Analyses,  Economic  and  Environmental 
Assessments — ^Proposed  Mandatory  Rules  on 
Lawn  Darts,”  June  198a 
Karels,  T.,  "Initial  Regulatory  Flexibility 
Analysis  of  a  Mandatory  Rule  for  Lawn 
Darts,”  June  1988. 

Letter  from  David  Snow  to  Commissioner 
Carol  Dawson,  June  9, 1988. 

Memorandum  from  Christine  Nelson, 
CPSC/CARM,  to  Charles  Demoret,  CPSC/ 
FOWR.  “Lawn  Darts  Sold  at  Pay  'N  Save.” 
June  17, 1988. 

Letter  from  David  Schmeltzer,  CPSC/ 
AEDCA,  to  Stephen  R.  Vultaggio.  Regent 
Sports  Corporation,  June  17, 1988. 

Letter  from  David  Schmeltzer,  CPSC/ 
AEDCA,  to  Mary  Ellen  R.  Fise,  Consumer 
Federation  of  America,  June  22, 1988. 

Memorandum  from  Christine  Nelson. 
CARM  to  Carl  Blechschmidl  OPMB, 
“Proposed  Ban  of  Lawn  Darts,”  June  28, 1988. 

Memorandum  from  Christine  Nelson, 
CPSC/CARM.  to  Don  Dovel,  CPSC/FOCR, 
"Superior  Marketing  Lawn  Darts,”  June  29, 
1988. 

Vote  sheet  from  Harleigh  Ewell,  OGC,  to 
the  Commission  “Draft  Federal  Register 
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Notice  to  Propose  a  Prohibition  of  The  Sale  of 
Lawn  Darts,"  June  30, 1988. 

Memorandum  to  the  Commission  from  Carl 
Blechschmidt,  Program  Manager,  "Notice  of 
Proposed  Rulemaking  for  Lawn  Darts,"  June 
30, 1988,  with  attachments: 

Tab  A — Memorandum  from  Karels,  T.R., 
ECSS,  to  Blechschmidt,  C.W.,  EXPM,  “Initial 
Regulatory  Flexibility  Analysis:  Lawn  Darts," 
June  28, 1988. — Memorandum  from  Karels, 
T.R.,  ECSS,  to  Blechschmidt,  C.W.,  EXPM, 
“Preliminary  Regulatory  Analyses  and 
Assessments — Lawn  Darts,"  June  28, 1988. 

Tab  B — Draft  Federal  Register  notice. 
Minutes  of  Commission  meeting,  July  13, 
1988. 

News  from  CPSC,  “CPSC  obtains  consent 
decree  to  halt  improper  sale  of  lawn  darts," 
July  18, 1988. 

Memorandum  CPSC  Office  of  General 
Counsel.  “Federal  Register  Notice  for  Lawn 
Darts  Proposal,"  July  19, 1988. 

Letter  from  CPSC  Chairman  Terrence 
Scanlon  to  David  Snow,  July  21, 1988. 

Federal  Register  notice,  “Lawn  Darts; 

Notice  of  Proposed  Rulemaking,"  53  FR  28657 
(July  29, 1988). 

Transcript  of  oral  presentation  of 
comments.  August  9, 1988. 

Official  comments  on  the  notice  of 
proposed  rulemaking.  #CCl-88-l  through 
CCl-88-13. 

Memorandum  from  Cohn,  M.S.,  HSHE,  to 
Thome,  D.,  EXPM,  “Comparison  of  metal  and 
plastic  tipped  lawn  darts  using  the  ballistic 
based  model,"  October  17, 1988. 

Memorandum  from  David  W.  Thome, 
Program  Manager,  to  the  Commission,  “Final 
Rule  for  Lawn  Darts,"  October  18, 1988. 

Tab  A — Draft  Federal  Register  notice,  “Ban 
of  Hazardous  Lawn  Darts.” 

Tab  B — (1)  Memorandum  from  John 
Preston,  CPSC/ES,  to  David  W.  Thome, 
CPSC/OPMB,  “ES  Response  to  Comments  on 
Lawn  Darts  NPR,"  September  14, 1988. 

(2)  Memorandum  from  Murray  S.  Cohn, 
Ph.D.,  CPSC/HS,  to  David  W.  Thome,  CPSC/ 
OPMB,  “Comparison  of  Metal  and  Plastic 
Tipped  Lawn  Darts  Using  the  Ballistic-Based 
Model,"  October  17, 1988. 

Vote  Sheet,  “Draft  Federal  Register  Notice 
to  Prohibit  The  Sale  Of  Hazardous  Lawn 
Darts,”  October  18, 1988. 


Memorandum  from  John  Preston,  CPSC/ 
ESME,  to  CPSC’s  Acting  Executive  Director, 
“Test  to  Define  Scope  of  Ban  of  Lawn  Darts,” 
October  25, 1988. 

Memorandum  from  David  W.  Thome, 
CPSC/OPMB,  to  the  Commission,  “Lawn 
Darts:  Revised  Staff  Recommendation,” 
October  25, 1988. 

Log  of  telephone  conversation  between 
Harleigh  Ewell,  CPSC/OGC,  and  the  Office  of 
Advocacy  of  SBA,  October  27, 1988. 

Memorandum  from  Charles  Sitzlar  and 
Mary  Logan,  Tennessee  Dept,  of  Agriculture, 
Division  of  Quality  and  Standards,  to  George 
Rutherford,  CPSC/EPHA,  on  Lawn  Dart 
Investigation  881027CAA2035,  October  27, 
1988. 

Tape  recording  of  Commission  meeting  of 
October  28, 1988. 

Statement  by  Anne  Graham, 

Gommissioner,  on  Final  Vote  to  Ban  Lawn 
Darts,  October  28, 1988. 

News  from  CPSC,  “CPSC  Votes  Final  Ban 
on  Lawn  Darts,"  October  28, 1988. 

Memorandum  from  Harleigh  Ewell,  CPSC/ 
OGC,  “Revised  Federal  Register  Notice  to 
Ban  Lawn  Darts,”  Nov.  4, 1988. 

Memorandum  from  Harleigh  Ewell,  CPSC/ 
OGC,  "Signing  of  H.R.  5552  (Lawn  Darts)," 
November  7, 1988. 

In-depth  Investigation  Reports: 

760603BEP7002 

76061.5BEP7009 

760727BEP7009 

790709BEP0033 

790709BEP0034 

790712BEP0007 

790716BEP0002 

790726BEP0038 

790801BEP0007 

800809BEP0002 

840716CBC3338 

840719CBC1263 

841107DAL5011 

850304BEP0008 

870415WES5054 

870824CAA0177 

870916CAA0145 

871007CEN0008 

871221CAA0081 

871222CAA0082 

880112CAA0097 

88031 8CAA0245 


880321CEN0740 

880330BEP0002 

880401CAA0278 

880406WES4004 

88041 3CAA0288 

880413CAA0289 

880415CAA0302 

880520BEP0002 

880602CBB0388 

880606CAA0396 

880623NYC5073 

880824BEP0006 

A05478 

A16275 

A21284 

A33558 

A43934 

A43935 

A43936 

A43938 

Reported  Incident  File: 

B880020A1 

C1A0102A1 

C320025A1 

C4A5021A1 

G4A0154A1 

C635013A1 

C7A0028 

C860019A1 

C865071A1 

C875021A1 

C885058A1 

D450030A1 

G001589 

G860558A1 

H190670A1 

H350192A1 

H847023 

H847045 

H885051A1 

H891442A1 

1059342 

N0762792 

X281330.A1 

X341002A1 

X491009A1 

X890311A1 

X961003A1 

X784797A1 

Investigation  of  lawndart  injury,  June  25, 
1974. 

[FR  Doc.  88-28652  Filed  11-17-88;  8:45  amj 
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lists  parts  and  sections  affected  by  documents  published  sirKe 
the  revision  date  of  each  title. 


3  CFR 


Prodamatiorw: 

5892  .  44167 

5893  .  44169 

5894  .  45059 

5895  .  45061 

5896  .  45063 

5897  .  45239 

5898  .  45241 

5899  .  45243 

5900  .  45251 

5901  . 45253 

5902  .  45255 

5903  .  45439 

5904  .  45441 

5905  .  45443 

5906  .  45881 

5907  .  45883 

Executive  Orders: 

12655 . 45445 

Administrative  Orders: 
Memorandums: 

Oct  26. 1988 .  43999 

Notices: 

Nov.  8, 1988 .  45750 

Presidential  Determinations: 

No.  89-1  of 

Oct  3, 1988 .  44373 

No.  89-2  of 

Oct  5.  1988 . 45249 

No.  89-3  of 

Oct.  13, 1988 .  44375 

No.  89-4  of 

Oct  20,  1988 .  44377 

No.  89-5  of 

Oct  24. 1988 .  46601 

No.  89-6  of 

Oct.  31,  1988 .  46427 

5  CFR 

330 .  45065 

351 . 45065 

550 .  45885 

630 .  45886 

890 .  45069 


7  CFR 

2 . 

250.. . 

272.. . 

275.. . 

301.. . 

760.. . 

780.. . 

910.. . 

928.. 

984.. 
1099 
1430 
1610 
1736 


. 45257,  46429 

. 46079 

. 44171 

. 44171 

. 44172,  45071 

. 44001 

. 45073 

44002,  44585,  45751, 
45753, 46603 

. 44551 

. 45754 

. 44853 

. 45887 

. 44173 

. 44174 


1944 .  44176 

1951 . 44177,  45755 

1956 .  45887 

1980 .  45257 

Proposed  Rules: 

Ch.  Ill . 45484 

1c . 45661,46745 

34 .  44591 

52 .  45908 

300 .  44199 

301. . 45274 

907  . 44925 

908  .  44925 

919 .  44407 

948 .  44591 

971 . 45767 

989 .  45100 

1106 .  44593 

1709 .  44594 

1718 . 44887 

1951 . 44013 

3015  .  44716 

3016  .  44716 

9  CFR 

11 . 44585,  45854 

77  .  46080 

78  . 44179 

307 .  46429 

308.„ . 46429 

310 .  45888 

Proposed  Rules: 

54  .  44200 

301  . 44818 

302  .  44818 

303  .  44818 

305  .  44818 

306  . 44818 

307  .  44818 

308  .  44818 

312 .  44818 

314 .  44818 

316  .  44818 

317  . 44818 

318  .  44818 

320 .  44818 

322 .  44818 

325..., . 44818 

327 .  44818 

331 . 44818 

335 .  44818 

381 . 44818 

10  CFR 

2. . 45447 

50 .  45890 

55  .  46603 

70 . 45447 

73 .  45447 

1013 .  44379 

Proposed  Rules: 

2 .  44411 
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19 . 45768 

20..:................ . 44014 

21 . 44594 

50 . 44594 

600 .  44716 

745 . 45661,  46745 

785 .  44602 

12CFR 

202 . 45756 

229 . 44324,  44325 

552 . 44394 

571 . 45454 

614  . 45076 

615  . 45076 

618 .  45076 

Proposed  Rules: 

Ch.  V . 44436 

229 . 44335,  44343,  44352 

522 .  44437 

563 . 45484 

613  . 44438 

614  . 44438,  45101 

615  . 44438 

616  . 44438 

618  .  44438 

619  . 44438 

13CFR 

Proposed  Rules: 

143 . 44716 

14CFR 

39 . 44156,  44160,  44180, 

45892-45897, 46333- 
46444, 46605 

67 . 44166 

71 . 44145,  44586,  44587, 

45076, 45186, 45757, 
46605 

73 . 45258,  45758 

97 . 45077 

99 . 44182 

121 . 44182 

139 .  44588 

150 . 44554 

217 . 46284 

241 . 46284 

1203 .  45259 

Proposed  Rules: 

Ch.  1 . 44202,  45771 

21 . 45771,  46622 

25 . 45771,  46622 

39 .  44163,  44610,  44612, 

45911,46460-46473 

71 . 44613,  45274 

73 . 45187 

1230 . 45661,  46745 

1270 . 44716 

1SCFR 

771 . 45899 

773  . 45899 

774  .  45899 

775  .  44002 

779 . 44855 

Proposed  Rules: 

Ch.  VII . 45912 

24 .  44716 

27 .  45661,  46745 

16  CFR 

429 .  45455 

1306 . ....46828 

1500 .  46828 

Proposed  Rules: 

13 .  44014,44888 


I 

t 


303 .  45913 


1028 . 

..45661,  46745 

1031  . 

1032  . 

. .'.44892 

. 44892 

17  CFR 

30 . 

. 44856 

Proposed  Rules: 

1 . 

. 46089 

230 . 

. 44016 

270 . 

. 45275 

18  CFR 

11 . 

. 45758 

154 . 

..44004,  45758 

157 . 

..44004,  45758 

260 .  44004,  45758,  45899 

271 . 

. 44007 

284 . 

..44004,  45758 

381 . 

. .'.44182 

382 . 

. 46445 

385 . 

..44004,  45758 

388 . 

..44004,  45758 

410 . 

. 45260 

420 . 

. 45260 

Proposed  Rules: 

292 . 

. .  444.88 

19  CFR 

4 . 

. 46081 

Ill . 

. 44186 

113 . 

..44186,  45901 

Proposed  Rules: 

4 . 

. 44459 

10 . 

. 45485 

101 . 

..44459,  46623 

113 . 

. 45917 

123 . 

. 44459 

141 . 

. 45485 

148 . 

. 44459 

152 . 

..46625,  46628 

177 . 

. ..46474 

210 . 

..44463,  44900 

20  CFR 

361 . 

. 45261 

365 . 

. 44976 

404 . 

. 44551 

Proposed  Rules: 
218 . 

. 44477 

404 . 

..45186,  46628 

410 . 

. 46628 

416 . 

..45186,  46628 

422 . 

. 46628 

655 . 

..46093,  46187 

21  CFR 

Ch.  1 . 

. 44861 

177 . 

. . . 44009 

178 . 

. 44397 

182 . 

.  d4862 

184 . 

AARRp 

312 . 

. 44144 

314 . 

. 44144 

520 . 

. 45759 

522 . 

. 45759 

558 . 

. 44009 

872 . 

. 46040 

874 . 

. 46040 

878 . . . 

. 46040 

884 . 

. 46040 

aae . 

.  46040 

888 . 

. 46040 

892 . 

. 46040 

Proposed  Rules: 

50 . . . 45678,  46746 

56 .  45678,  46746 


103 . 45854 


182 . 

. 44904 

184 . 

. .....44904 

310 . 

. 46204 

331 . . . 

. 46190 

341 . 

. 45774 

343 . 

. 46204 

357 . 

. 46194 

369 . 

. 46204 

801 . 

. 44551 

22  CFR 

502 . 

. 45079 

Proposed  Rules: 

135 . 

. 44716 

225 . 

..45661,  46745 

226 . 

. 44716 

518 . 

. 44716 

24  CFR 

24 . 

. 45903 

235 . 

. 46084 

570 . 

. 44186 

885 . 

. 45265 

904 . 

. 44876 

905 . 

. 44876 

913 . 

. 44876 

fi60 

. 44876 

966 . 

. 44876 

Proposed  Rules: 

14 . 

. 44992 

60 . 

..45661,  46745 

85 . 

. 44716 

100 . 

. . 44992 

103 . 

. 44992 

104 . 

. 44992 

105 . 

. 44992 

106 . 

. 44992 

109 . 

. . 44992 

110 . 

. . 44992 

115 . 

. 44992 

121 . 

. 44992 

280 . 

. 45216 

813 . 

. 44288 

885 . 

. 44288 

888 . 

. 44616 

25  CFR 

102 . 

. 44010 

26  CFR 

Proposed  Rules: 

1 . 

..  45917,  45942 

601 . 

. . 44716 

27  CFR 

250 . 

. 45266 

275 . 

d52R6 

28  CFR 

2 . 

. 45903 

31 . . . 

..44366,  44370 

Proposed  Rules: 

2 . 

. 48950 

46 

..45661  46745 

66 . 

. .’.44716 

29  CFR 

516 . 

..45706,  46530 

530 . 

..45706,  46530 

1910 . . . 

. 45080 

2610 . 

. 45904 

2676 . 

. 45906 

Proposed  Rules: 

97 . 

. 44716 

524 . 

. 45657 

525 . 

. 45657 

529 . 

. 45657 

1470 . 

. 44716 

1926 . 

. 45102 

30  CFR 

15 . 

. 46748 

56 . 

. 44588 

57 . 

. 44588 

75 . 

. 46768 

206 . 

..45082,  45760 

700 

449.56 

701 . 

. 45190 

773 . 

.44144,44694 

780 . 

. 45190 

784 . 

. 45190 

815 . 

. 45190 

816 . 

. 45190 

817 . 

. 45190 

914 . 

. 45459 

Proposed  Rules: 

50 . 

. 45878 

.56 

. 45487 

57 . 

. . 45487 

931 . 

. 44202 

31  CFR 

500 

.  44397 

515 . . 

. 44398 

Proposed  Rules: 

103 . 

..45774,  46634 

32  CFR 

95 

4.5085 

159 . 

. 44877 

199 . . 

. 45461 

356 . . 

. 46446 

651 . 

. 46322 

706 . 

. 45269 

1293 . 

. 45462 

Proposed  Rules: 

199 . 

. 44909 

?19 . 

..45661,  46745 

279 . 

. .'.44716 

806b . 

. 45776 

863 . 

. 45777 

33  CFR 

110 . 

. 44399 

117 . 

. 46448 

165 . 

. ,44378 

Proposed  Rules: 

117 . 

. 44038 

151 . 

. 44617 

155 . 

. 44617 

158 . 

. 44617 

34  CFR 

316 . 

. 45730 

318 . 

. 45730 

Proposed  Rules: 

74 . 

. . . 44716 

80 . 

. 44716 

97 . . 

..45661,  46745 

237 . 

. 46072 

250 . 

. 46404 

251 . . 

. 46411 

252 . , 

.  Afund 

253. .  . 

. 46404 

254 

. 46404 

255.... . 

. 46404 
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256  .  46404 

257  . . 46404 

256 .  46404 

280 .  45874 

659 .  46416 

757  .  44578 

758  .  44578 

36CFR 

Proposed  Rules: 

251 . 44144 

1206  .  44716 

1207  .  44716 

1250 .  44203 

1254 . - . 44203 

38  CFR 

3 .  45906,  46606 

17 .  46606 

36 .  44400 

Proposed  Rules: 

1 . 45944 

3 .  46634,  46635 

16 .  45661,46745 

43 . 44716 

39  CFR 

111 . 44187 

40  CFR 

52 .  44189,  44191,  45763, 

46608 

60  .  45764,  46614 

61  . 45764,46614 

180 .  44401,  46085 

185  .  44401 

186  .  44401 

228 . 44976 

253 .  46558 

262 .  45089 

280  . 44976 

281  . 44976 

704 . .....46745 

712 .  46262 

716 .  45656,  46262,  46746 

Proposed  Rules: 

26 .  45661,  46745 

30 . 44716 

33 .  44716 

52 .  44485,  44487,  44491, 

44494, 44495, 44911, 
45103, 45285, 46093- 
46096, 46636 

81 . 44912 

180 .  46098 

185  .  45946 

186  .  45946 

228 .  44617,  44620,  45519 

261 . 45106,  45112,  45523, 

45948 

270 .  46474 

761 . 45288 

795 . 45289 

799 .  45289 

42  CFR 

57 .  46546,  46552 

Proposed  Rules: 

50 . 45781 

57 . ; . :...  44496 

60 . 44913 

43  CFR 

3160 .  46798 

Proposed  Rules: 

12 .  44716 


2200 . 

44  CFR 

63  .  44193 

64  .  44193,46449 

Proposed  Rules: 

13 .  44716 

67 .  44915,46478 

45  CFR 

801 . 45247 

Proposed  Rules: 

46  .  45661,46745 

74 .  44716 

92 .  44716 

603 .  44716 

670 . 45119 

690 .  45661,  46745 

1157 .  44716 

1174 . 44716 

1184 .  44716 

1234 .  44716 

2015 .  44716 

46  CFR 

31 . 44010 

70 . 44010 

90 .  44010 

107 .  44010 

188 .  44010 

581 . 44879 

Proposed  Rules: 

25 .  44617 

221 . 44206 

390 .  45783 

585 .  44039 


587..... . 

«5RR _ 

. 44039 

. . 44039 

47  CFR 

1 . 

. 44195,  44196 

13 . 

. 46454 

15 . 

. 46615 

43 . 

. 44196 

73 . . 

.44197,  44198,  44404. 
44405, 45094, 45095, 
45479-45482, 46085- 
46087 

76 . 

. 46615 

80 . 

. 46454 

90 . 

. 44144 

95 . 

. 44144 

Proposed  Rules: 

22 . 

. 44207 

73 . 

.44208-44210,  44502- 
44504, 45127, 45523, 
45524, 45948, 46099 

80 . 

. 44210 

90 . 

. 45128 

48  CFR 

201 . 

. 46455 

215 . 

. 46455 

216 . 

. 46455 

227 . 

. 44975 

242 . 

. 46455 

245 . 

. 46455 

247 . 

. 46455 

252 . 

. 44975 

253 . 

. . . 46455 

307 . 

. 44551 

332 . 

. 44551 

1828 . 

. 45095 

1852 . 45095 

2401  .  46532 

2402  .  46532 


gsnn  . 

. . 46532 

pano  '  ■ '  . :: 

46532 

9A19 

. 46532 

2413  .  . 

46532 

2414 . 

. 46532 

2415 . 

. 46532 

2416 . 

. 46532 

2419 . 

. 46532 

2422 . 

. 46532 

2424 . 

. 46532 

2426 . 

. 46532 

2427 . . 

. 46532 

2432 . 

. 46532 

2434 . 

. 46532 

2437 . 

. 46532 

0449 

. 46532 

9446  . 

46632 

2451  . 

46532 

2452 . 

. 46532 

2453 . 

. 46532 

Proposed  Rules: 

14 . 

. 46792 

15 . 

. 46792 

28 . 

. 44564 

47 . 

. 45742 

52 .  44564,  45742.  46792 

53 . 

. 44564 

552 . 

. 45293 

932 . 

. 45294 

952 . 

. 45294 

received  by  the  Office  of  the 
Federal  Register  for  irtdusion 
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Laws. 

Last  list  November  17, 1988 


49  CFR 


395 .  44588 

1140 . 46087 

1152 .  45765 

1201 . 46619 

Proposed  Rules: 

11 . 45661,46745 

18 .  44716 

171  . 45868 

172  .  45525,  45868 

173  .  45525,  45868 

174  .  45868 

175  . 45868 

176  .  45868 

177  .  45868 

178  .  45868 

179  . 45868 

571 . 44211,  44623,  44627, 

45128 

574  .  44632 

575  . 45527 

50  CFR 

17 .  45858,  45861 

20 .  44589,  44695 

642 .  45097 

644 .  45098 

655 . 45784 

658 .  45270,  46745 

672 . 44011 

Proposed  Rules: 

16  . 45788 

17  .  45788,  46479 

18  . 45788 

20 . 45296 

33 .  44043 

611 . 44047,  46482 

646 .  44975 

651.... . 44975.  45301 

655 . . 45854 
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